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SPF Water Engineering, LLC

ATTACHMENT L
to

PIONEER IRRIGATION DISTRICT'S
EXPERT WITNESS DISCLOSURE
Pioneer v. City of Caldwell
Case No. CV-2008-556-C
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Executive Summary
The Pioneer Irrigation District (District) diverts water from the Boise River into a system of
canals and laterals for the irrigation of over 34,000 acres in Canyon County, Idaho. The
District is concerned about urban stormwater runoff entering canals, laterals, and drains
under its control. Specifically, the District is concerned that urban stormwater runoff
entering the canal and drainage system will overtax existing channels and compromise
existing water quality.
The purpose of this report was to review the role of Pioneer Irrigation District canals,
laterals, and agricultural drains in the context of local ground and surface water
hydrology.
Primary conclusions from this review include the following:
1. The Pioneer Irrigation District owns and operates approximately 112 miles of
canals and 56 miles of laterals. The purpose of these channels is to convey
water to specific irrigated lands. Many canals and laterals have little or no
freeboard when in full operation.
2. Shallow ground water levels rose during and following the development of
irrigated lands within and upgradient of the Pioneer Irrigation District. Rising
ground water levels resulted in waterlogged soils in otherwise farmable lands.
3. The District owns and maintains over 69 miles of drains. The drains (a) enable
shallow ground water discharge to prevent the waterlogging of soils, (b) drain
surface irrigation runoff from district lands, and (c) collect water for use in
irrigation. Drains generally are at a lower relative elevation than canals and
laterals.
This is consistent with the drains' function, Le., drains allow
subsurface discharge and surface runoff from lands being irrigated with water
from canals and laterals.
4. Water from drains is put to beneficial use by Pioneer Irrigation District patrons
and other water users in the Pioneer Irrigation District service area.
5. Urbanization typically results in greater amounts of impervious surfaces than
agricultural lands. Increased amounts of impervious surfaces change the
magnitude and timing of surface water runoff. Absent stormwater retention or
detention, runoff from urban areas has greater magnitude and shorter lag time
compared to non-urban ru noff.
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Expert Report of Christian R. Petrich

1.

INTRODUCTION
The Pioneer Irrigation District (District) diverts water from the Boise River into a system of
canals and laterals for the irrigation of over 34,000 acres in Canyon County, Idaho. The
District also manages a system of drainage channels designed to convey surface
drainage from agricultural lands and control high ground water levels (Bureau of
Reclamation, 2007, pg. 19).
The Pioneer Irrigation District is concerned about urban storm water runoff entering
canals, laterals, and drains under its control. Specifically, the District is concerned that
urban stormwater runoff entering the canal and drainage system will overtax existing
channels and compromise existing water quality.
The purpose of this report was to review the role of Pioneer Irrigation District canals,
laterals, and agricultural drains in the context of local ground and surface water
hydrology.
The following section lists findings and opinions regarding (1) the
hydrogeologic setting in the vicinity of the Pioneer Irrigation District, (2) the hydraulic
connection between ground and surface water in the Pioneer Irrigation District area, (3)
the function of canals, laterals, and drains in the Pioneer Irrigation District system, (4)
historical ground water level rises and the need for drains, (5) the beneficial use of drain
water, (6) and characteristics of urban stormwater.

2.

FINDINGS AND OPINIONS
Findings and opinions from this review consist of the following:

Hydrogeologic Setting
1. The Pioneer Irrigation District covers a relatively low-lying area south of the
Boise River (Figure 1). The land surface ranges in elevation from about 2,340
to 2,500 feet above mean sea level.
2. Topography in the eastern portion of the District is relatively flat, with surface
drainage in broad, shallow swales. District areas south and west of Caldwell
have a more rolling nature, broken by deeper drainage courses which flow in a
northerly direction toward the Boise River.
3. The Pioneer Irrigation District overlies a thick sequence of interbedded, tilted,
faulted, and eroded sediments. These sediments extend to depths of up to
6,000 thousand feet below ground surface (Wood and Clemens, 2004).
4. Surficial geology (Figure 3) in the vicinity of the Pioneer Irrigation District
consists of the following geologic materials (Othberg, 1994; Othberg and
Stanford, 1992):
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a.

Recent alluvial sediments in low-lying areas along Indian Creek ("Oas"
in Figure 3) and the Boise River ("Oa" in Figure 3).

b.

Gravel sediments of the Whitney Terrace ("Owg" in Figure 3) and
Sunrise Terrace ("Osg" in Figure 3), both of which are capped by 3 to 6
feet of loess1 .

c.

Sandy silt of the Bonneville Flood slack water ("Owig" and "Owgs") in
Figure 3). Water from the Bonneville Flood (occurring about 14,500
years ago) formed a temporary lake with slack water extending into the
Pioneer Irrigation District area as shown in Figure 3. These sediments
cover gravels from the Whitney and Wilder Terraces.

d.

Pleistocene-age 2 basalt flows (the Basalt of Indian Creek - "Oibs" in
Figure 3) buried by loess and stream sediments.
This basalt
originated in vents south and east of the Pioneer Irrigation District
area.

5. Shallow sediments in the Pioneer Irrigation District are underlain by lacustrine 3 ,
f1uviaI 4 , and flood-plain sediments of the Idaho Group. These sediments are
thought to have been deposited in the late Miocene 5 and Pliocene s Epochs
(Kimmel, 1982) and extend to depths of several thousand feet in the Lower
Boise River valley (Wood and Clemens, 2004).
6. Aquifers are present in saturated sediments and basalts underlying the Pioneer
Irrigation District. Aquifers underlying the District in this part of the valley are
part of local-, intermediate-, and regional-scale ground water flow systems
(Petrich and Urban, 2004) , and subsurface underflow from upgradient areas.
7. Recharge to shallow aquifers underlying the Pioneer Irrigation District occurs as
seepage from canals and laterals, seepage from ponds and lakes (e.g., Lake
Lowell), infiltration of excess irrigation water, infiltration from precipitation
(Petrich and Urban, 2004) .
8. Discharge from shallow aquifers in the vicinity of the Pioneer Irrigation District
occurs as discharge to drains, discharge to the Boise River, discharge to other
surface channels (e.g., Indian Creek), withdrawals via wells, and
evapotranspiration in are as where ground water levels are near ground surface.
9. Based on potentiometric surface contours (Lindholm et aI., 1988), ground water
in the vicinity of the Pioneer Irrigation District flows in a north to northwest
direction toward the Boise River (Figure 4). Shallow ground water flow

Wind-blown sediment.
The Pleistocene Epoch began about 2 million years ago and extended to about 10,000 years ago.
3 Sediments. depOSited in a lake environment.
4 Sediments depOSited in a river environment.
5 The Miocene Epoch began about 23 million years ago and extended to about 5 million years ago.
S The Pliocene Epoch about 5 million years ago and extended to about 2 million years ago.
1

2
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directions inferred from more recent water level measurements collected in the
spring and fall of 1996, 1998, 2000, and 2001 (Petrich and Urban, 2004, pgs.
106, 109, 111, 112, 114, 115) are consistent with those of Lindholm et al.
(1988).

Hydraulic Connection Between Ground and Surface Water
10. The Boise River is predominantly a gaining reach 7 in the vicinity of the Pioneer
Irrigation District (CH2M Hill, 1998; Lindholm et aI., 1988; Petrich and Urban,
2004; Thomas and Dion, 1974).
11. Shallow aquifers are hydraulically connected to drains, natural channels, and
the Boise River in the vicinity of the Pioneer Irrigation District, as evidenced by
gains from ground water discharge in drains and other surface water channels.
12. Based on numerical model simulations of regional ground water flow, drains
and surface channels tributary to the Boise River (including those drains and
surface channels within the Pioneer Irrigation District area) receive
approximately 300,000 acre feet of water per year from shallow ground water
discharge (Petrich, 2004).

Canals and Drains
13. The District owns and operates approximately 112 miles of canals and 56 miles
of laterals 8 . The canals and laterals convey water from the Boise River to
specific irrigated lands within the District. Water is diverted from the Boise
River (Figure 6) via the Phyllis and Highline canals. Water is also pumped or
diverted into canals and laterals from wells and drains.
14. Although some of these canals and laterals may receive incidental flow from
adjacent lands during precipitation events or from irrigation runoff, their primary
function is to convey water to irrigated lands within the District.
15. Many of the canals operate at full capacity during the irrigation season, leaving
little freeboard for additional flows. Examples of minimal freeboard in the
Phyllis Canal are shown in Figure 5.
9

16. The District operates and maintains over 69 miles of drains • The drains were
designed and constructed to (a) drain waterlogged soils and (b) collect water for
beneficial use.

A gaining river reach receives ground water discharge from shallow aquifers.
Based on the aggregate lengths of canal and lateral channels indicated in Figure 6. GIS shapefiles
showing canals, laterals, feeders, and drains were obtained from IDWR and refined based on aerial
rhotography, existing mapping, and other information.
Based on the aggregate lengths of drain channels indicated in Figure 6. Additional drainage
channels may be present in the Pioneer Irrigation District area but not included in Figure 6.
7

8
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17. The need for drainage was apparent by 1912. New drains were proposed in
1912 for Purdam Gulch, Mason Creek, Noble Slough, Soloman Slough, Elijah
Slough, and Dixie Slough (Wehmouth and Bliss, 1912).
18. The District maintains approximately 4 miles of feeder channels that divert
water from certain drains by gravity flow into the Phyllis and Highline Canals.
19. Water also drains from District lands via natural channels (e.g., Indian Creek).
Approximately 35 miles of creek channels 10 are shown in Figure 6. Some water
is diverted from these natural channels into the Di strict's delivery system.
20. Drainage water originates within the District and from hydraulically upgradient
areas. Irrigated lands lying upgradient of the District include those of the
Nampa-Meridian Irrigation District.
21. A sUbstantial drainage system had been constructed for the Pioneer-NampaMeridian area by 1916 (Paul, 1916).
22. Canals and laterals are designed to convey the rate of flow needed for the
irrigation of specific lands. In contrast, the primary goal for agricultural drains is
to lower shallow ground water levels and to accept historical irrigation return
flows.
23. The relative elevations of canals and laterals are higher than that of drains.
This is consistent with the purpose of these channels: the canals and laterals
are at an elevation that enables gravity flow onto irrigated lands. Drains are at
a lower relative elevation to maintain an unsaturated zone below ground
surface forerop roots. An unsaturated soil horizon is necessary for plant
growth: while "plants must have moisture to live ... the presence of free air in
the interstices of the soil is as necessary as water for plant growth" (Bureau of
Reclamation, 1964, pg 522.0.1).
24. The relative different elevations of canals, laterals, and drains are apparent
where canals or laterals cross drains, or where canals or laterals cross natural
channels that collect shallow aquifer discharge (Figure 8). Pictures of canals or
laterals crossing drains (or natural channels collecting shallow aquifer
discharge) are shown in Figure 9, Figure 10, and Figure 11. Note that (a) drain
elevations are cut deep enough to enable drainage of shallow soils underlying
surrounding fields and (b) canal elevations are of sufficient height to enable
gravity irrigation of surrounding fields.
25. Wells were also constructed in the Pioneer Irrigation District area for the same
drainage purposes and to provide an additional water source. By 1935, 10
drainage wells were in operation (Riter and Keimig, 1936, pg. 187). According
to Nace et aI., (1957, pg. 65) District pumping seemed to hold the water table 4

10

Based on the aggregate lengths of creek channels indicated in Figure 6.
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to 10 feet lower than it would have been otherwise. Current pumping by the
Pioneer Irrigation District and others continues to provide drainage benefits and
water supply benefits.

Ground Water Level Rises and the Need for Agricultural Drains
26. Ground water levels rose following the construction the irrigation system south
of the Boise River. Water level rises in some places were as much as 140 feet
(Nace et aI., 1957; Thomas and Dion, 1974).
27. Idaho Department of Water Resources (lDWR) water level data from wells in
the vicinity of the Pioneer Irrigation District show water level increases ranging
from about 15 to 81 feet between 1913 and the 1950s (Figure 12 through
Figure 14).
28. There are abundant historical references to problems associated with rising
ground water levels during and following irrigation development11 :

•

A banker's letter to W. F. Hanna (project engineer for the Bureau of
Reclamation) states in 1911 that "As you are doubtless aware, there is
a large body of land probably about twelve thousand acres lying west
of Nampa, and between the Deer Flat Reservoir and Caldwell, that is
fast being overflowed by seepage water. "(Miller, 1911).

•

Steward (1919, pg. 179) recognized that irrigation impacted ground
water conditions and that ground water levels will begin to rise: "when
irrigation begins there are all sorts of local ground water conditions set
up. These conditions are constantly changing, but the general ground
water will begin to rise. Certain local tables caused by strata of
hardpan or other more or less impervious materials will appear."

•

"In Idaho, as elsewhere, irrigation has proceeded to the extent that
drainage of part of its irrigated lands is now a current necessity"
(Carter, 1926).

•

"High ground water conditions that resulted in the water logging of a
considerable portion of the lower lying lands of the District occurred
after the large increase in the amount of land irrigated above and
contiguous to the District. By 1912 extensive areas had been rendered
worthless for agricultural purposes and drainage relief was imperative"
(Iakisch, 1931, pg. 3).

•

The cause of the increased acreage unsuitable for crop production was
attributed to an increase in "waters escaping into the subsoil" as a

11 A more complete synopsis of historical references to problems associated with rising ground water
levels are provided in Stevens (2009).
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result of "the irrigation of the higher adjacent land" (Iakisch, 1931, pg
5).
A second contributing factor was described as a lack of
maintenance of the drainage system. lakisch (1931, pg 5) recognized
that the water table was "not far below the danger point even during the
winter months. Subsoil losses from irrigation and canal losses soon fill
the small remaining underground reservoir during the irrigating season
with the result that the water table rises close enough to the ground
surface during the summer to have damaged crop production ... " Some
of these lands could be cultivated and seeded in the spring but "may be
waterlogged by harvest time (lakisch, 1931, pg 8).
•

"At present there is an excess of ground water in the area... The
source of ground water accretion to these lands is not all from the
Nampa-Meridian area. Their own irrigation is a contributing factor and
ground water comes from the area south and west of Indian Creek."
(Riter and Keimig, 1936, pg.182).

•

"Adjacent to the undeveloped [Mountain Home] plateau is the fertile
and prosperous Boise Valley ... which has been reclaimed from
wasteland similar to that in the Plateau. This valley, however, is
marred by water-logged land, alkalized soil, and spreading native
vegetation, all caused or aggravated by excess water" (Nace et aI.,
1957, pg. 4).

•

"Records of water levels in wells in the Boise Valley show that the water
table began to rise markedly about 1912.... Apparently the general,
valley-wide buildup of ground-water storage nearly reached a
maximum in the middle or late 1930's" although "water levels ...
continued to rise in some areas" (Nace et aI., 1957, pg. 9-10).

•

"Irrigation of 340,000 acres of land in the Boise Valley has disrupted the
original water balance. Irrigation water applied in excess of the
consumptive-use demand for crops and native vegetation has gone
into ground-water storage, has raised the water table, and has waterlogged thousands of acres of land. Records of ground-water levels,
dating from about 1910, prove the large increase in permanently stored
ground water. That water is the heart of the drainage problem in the
Boise Valley" (Nace et aI., 1957, pg. 4).

29. The increase of shallow aquifer levels and the resulting loss of agricultural
lands to waterlogging led to the construction of surface drains. The purpose of
the drains was to decrease shallow water levels so that formerly waterlogged
lands could be reclaimed for agricultural uses.
•

"In 1913 the District entered into a contract with the United States for
the construction of drains to relieve the existing waterlogged condition.

SPF Water Engineering, LLC

Page 6

722

July 7,2009

Pioneer Irrigation District Hydrology

The drains constructed under this plan were located largely in the
bottom of the shallow flat valleys and were very successful in checking
the spread of seepage and relieving the areas then waterlogged"
(Iakisch, 1931, pg. 3).
•

"The Pioneer Irrigation District is now beginning $100,000 worth of
drainage work to secure relief for seeped lands within its District" (Riter
and Keimig, 1936, pg. 182).

•

Further descriptions of the historical development of drains are
provided in Stevens (2009).

30. As of 1916, "The only natural water courses of any considerable extent are
those of Indian Creek, Five Mile Creek, and Ten Mile Creek" (Paul, 1916, pg 4).
However, natural drainage was insufficient to successfully drain lands
waterlogged by rising shallow ground water levels once irrigation began (see
further discussion below). Hence, existing channels or sloughs were deepened
to enhance drainage of surrounding agricultural lands. More information
regarding the historical dredging of drains or natural channels can be found in
Stevens (2009).
31. The problem of a high water table and waterlogged lands continued after the
construction of the original drains. Increases in irrigated land resulted in more
recharge and further increases in shallow ground water levels and
consequently required additional drains.
•

"The drainage system as originally installed apparently succeeded in
holding the water table below the danger point for the ten years
following its completion. By 1924, however, the water table had risen
to a point where crop damage became noticeable in small and isolated
areas. In many cases such areas were situated on the low float ridges
and the higher areas of the District not previously waterlogged."
(lakisch, 1931, pg 4).

•

lakisch (1931, pg 4) wrote that "The area of land upon which crop
production is seriously affected as a result of alkali accumulations and
a high ground water table is estimated by the engineer and the district
board to be 5,000 acres... It is certain that the general ground water
table is rising and that the resultant loss in production has been
considerable." lakisch (1931, pg 4) noted that, although the area
unsuitable for any crop production is still comparatively small, "the
alarming feature is that there has been a decided increase [in lands
becoming unsuitable for any crop production] during the last five or six
years of deficient water supply."

•

"Many miles of drainage canals and ditches in the Boise Valley have
alleviated the drainage problem without solving it, and new drainage
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works are constructed each year. The irrigated area is a maze of
interlocking drains and canals which occupy thousands of acres of land
that might otherwise be producing crops. Excavation of open drains
was begun in 1914 and by 1921 there were 127 miles of drains in the
valley. The number of miles currently in use [as of 1957} is estimated
to be appreciably more than 325" (Nace et aI., 1957, pg. 9).
•

"The net hydrologic effect of increasing the total amount of land
irrigated during 1953-72 was to increase the net amount of ground
water withdrawn from the deep aquifer by 72,000 acre-feet... This, in
tum, increased the net amount of water being recharged into the
shallow aquifers as a result of irrigation by 52,000 acre feet" (Dion,
1972, pg. 20).

32. Nace et al. (1957, pg. 45) identified areas south of the Boise River needing
drainage. Areas needing drainage within the Pioneer Irrigation District are
shown in Figure 15.

Beneficial Use of Drain Water
33. Water from drains and low-lying channels is collected and put to beneficial use.
Based on IDWR records of water right recommendations in the Snake River
Basin Adjudication (SRBA), an aggregate maximum diversion of 587 cfs of
waste water or water from channels receiving shallow aquifer discharge is
authorized for beneficial use within the Pioneer Irrigation District area (Table 1,
page 23).
34. The peak development of waste water occurred prior to 1920 during the
construction of waste water drains (Figure 16). Most water rights using drain
water had been developed by 1940.
35. The District began diverting water from the Five Mile Drain into the Phyllis
Canal in the years preceding 1936. In addition, a large part of the flow from
other drains in the Boise Project is diverted by the District and other irrigators
prior to reaching the river (Riter and Kei mig, 1936, pg. 167-168).
36. The Pioneer Irrigation District diverts water from drains (or other surface
channels receiving shallow aquifer discharge) at the following locations (Figure
17) 12:

12

•

Water from Five Mile Creek is diverted into the Phyllis Canal

•

Water from Indian Creek, Elijah Drain, and Wilson Drain is pumped into
the Phyllis Canal

Per Jeff Scott, Superintendent, Pioneer Irrigation District (personal communication, June 23, 2009).
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•

Water from the Five Mile Drain, Mason Creek Drain, Elijah Drain, and
Wilson Drain is diverted into the Highline Canal

•

Water from Indian Creek is diverted to the Golden Gate / Caldwell
Lateral Irrigation District

•

Water from the Wilson Drain is the sole source of water in the Lowline
Canal

•

Water from Indian Creek is diverted into the Stockyard Lateral

•

Water from Pipe Gulch (which receives tailwater from the Phyllis Canal)
is diverted into 2 local ditches.

37. In 1949 the U.S. Bureau of Reclamation (USBR) proposed a plan to increase
irrigation on the Mountain Home Plateau (an area between Boise and the City
of Mountain Home), with water made available (in part) by storage and an
interbasin transfer from the Payette River. An "Alternate Plan" was proposed
by the Idaho Power Company to pump more ground water in the Boise Valley
for irrigation (supplemented by Snake River water), thereby releasing Boise
River water for irrigation on the Mountain Home Plateau. A primary motivation
for the Alternate Plan was to reclaim land that had been inundated by shallow
ground water resulting from the irrigation of land in the Boise Valley (Nace et
al.,1957).

Urban Stormwater
38. Increased amounts of impervious surface resulting from urbanization changes
the magnitude of runoff processes (Dunne and Leopold, 1978, pg. 275).
Absent stormwater retention or detention, runoff from urban areas has greater
magnitude and shorter la g times 13 compared to non-urban runoff (Figure 18).
39. Impervious surfaces associated with roadways, sidewalks, parking lots, and
rooftops effectively eliminate subsurface infiltration of precipitation, resulting in
overland flow.
By comparison, precipitation generally infiltrates into the
unsaturated soil profile of agricultural lands, reducing overland flow from
agricultural lands.
40. The ability of low-lying Pioneer Irrigation District lands to accept infiltration from
precipitation has been enhanced by the lowering of shallow aquifer levels by
the installation of drains and/or historical dredging of existing drainage
channels. By contrast, creating impervious surfaces in these areas increases
stormwater discharge rates and decreases runoff lag times.

Lag times are defined as the time difference between the centroid of the center of mass of rainfall
and the center of mass of runoff (see Figure 18).

13
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3.

FIGURES AND TABLE

Figure 1: Pioneer Irrigation District area (with 2006 NAle imagery).
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Figure 2: Pioneer Irrigation District area (shown with 1:250,OOO-scale USGS
quadrangle map).
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Figure 3: Surficial geology in vicinity of Pioneer Irrigation District.
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Figure 4: Generalized shallow ground water flow direction in the Pioneer
Irrigation District area based on potentiometric surface contours.
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Figure 5: Flow in Phyllis Canal at Five Mile Flume (above) and near Moss
Street and South Indiana Avenue (below).
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Figure 6: Canals and dra ins within the Pioneer Irrigation District.
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Figure 7: System of drains constructed by 1916.
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Legend
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Figure 8: Locations of examples where canals or laterals are of higher
elevation than (and cross) drains or natur al channels collecting
shallow aquifer discharge.
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Note

Figure 9 : Phyllis Canal crossing the Five Mile drain (difference in water level
elevations is about 7.8 feet).

) canal elevation is
allows drainage of shallow

Figure 10: Highline C anal crossing Mason Creek (difference in water level
elevations is about 9 feet) .
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Note that (1) canal elevation is such that it allows gravity
on
and
allows drainage of shallow subsurface underlying adjacent fields.

Figure 11: Phyllis Canal crossing Ten Mile Creek (difference in water level
elevations is about 7.3 feet).
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Figure 12: Locations of wells experiencing substantial water level increases
during and following the development of irrigation.
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Figure 13: Selected hydrographs from wells located southeast of the
Pioneer Irrigation District (see Figure 12 for well locations).
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Figure 14: Selected hydrographs from wells located west of the Pioneer
Irrigation District (see Figure 12 for well locations).
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Legend

C

Pioneer District boundary
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Drainage Needed

_ __ Caldwell
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Figure 15: Areas identified as needing drainage in 1957.
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Water Right

Name or Organization

63-4813

Dancer

63-4813

Dancer

63-2114

Pioneer Irrigation District

63-4622

Priority Date

Max DivRate

Source

3/1/1900

0.73

WasteWater
WasteWater

3/1/1900

0.73

10/15/1909

8.64

Indian Creek

DJK LLC

3/1/1911

0.68

Pi pe Gulch Creek

63-2275

Pioneer Irrigation District

9/8/1915

60.00

Wilson Drain

63-2276

Pioneer Irrigation District

9/8/1915

43.00

Mason Creek

63-2283

Canyon Hill Irrigation Dist

12/7/1915

19.65

Mason Creek

63-2294

Pioneer Irrigation District

4/3/1916

50.00

Fi vemi Ie Creek

63-2291

Si mplot livestock Co

6/10/1916

2.00

Bardsley Gulch Drain

63-2322

United States of America Acting Through

10/4/1918

120.00

Wilson Slough

63-2322

United States of America Acting Through

10/4/1918

120.00

Elijah Slough

63-5255

Pioneer Irrigation District

5/24/1920

1.00

Indian Creek

63-4624

DJK LLC

3/31/1921

0.34

Pi pe Gulch Creek

Smeed

3/1/1932

0.36

Indian Creek

63-4689

Greenfield

1/1/1934

0.96

Unnamed Drain

63-28917
63-4689

Greenfield

1/1/1934

0.96

Unnamed Drain

63-4621

DJK lLC

3/22/1935

1.03

Pi pe Gulch Creek

63-2504

Daniels

4/17/1935

1.20

Unnamed Stream

63-2504

Daniels

4/17/1935

1.20

Unnamed Stream

63-32514

Pioneer Irrigation District

5/1/1935

35.00

Five Mile Creek

63-32515

Pioneer Irrigation District

5/1/1935

53.00

Mason Creek

63-26435

Goodyear

3/1/1940

0.36

Indian Creek

63-26434

Goodyear

3/1/1940

0.12

Indian Creek

63-21489

DJK LlC

3/1/1940

0.40

Unnamed Drain

63-21488

6/1/1940

1.18

Unnamed Drain

63-2636

Starr

Staker & Parson Companies

11/18/1946

0.67

Unnamed Drain

63-2636

Starr

11/18/1946

0.67

Unnamed Drain

63-33057

Schneider

11/18/1946

0.12

Unnamed Drain

63-33057

Schneider

11/18/1946

0.12

Unnamed Drain

63-330S8

Garbarino

11/18/1946

0.58

Unnamed Drain

63-33059

S SSteiner Inc

11/18/1946

0.08

Unnamed Drain

63-22210

Simplot livestock Co

3/1/1949

0.50

Bardsly Gulch Drain

63-2878

Black Canyon Irrigation Dist

8/30/1951

18.54

Elijah Drain

63-2878

Black Canyon Irrigation Dist

8/30/1951

18.54

Wilson Drain

1/23/1952

10.00

Wilson Drain

63-28938

Woodgrain Millwork Inc

12/31/1958

5.01

Indian Creek

63-28938

Woodgrain Millwork Inc

12/31/1958

5.01

Indian Creek

4/15/1960

1.78

Pi pe Gulch Creek

63-2891

63-4623

Pioneer Irrigation District

DJK LLC

63-4614

Caldwell School District #132

3/1/1966

0.40

Dixie Drain

63-5374

Russi

3/1/1968

0.20

Indian Creek
Indian Creek

63-5374

Russi

3/1/1968

0.20

63-7954

City of Nampa

3/20/1974

1.78

Elijah Drain

63-8595

Downs

3/21/1977

0.10

Noble Slough Drain

63-9141

Caldwell School District#132

0.20

Dixie Drain

4/24/1978

Total authorized diversion rate:

587.04

Table 1: Water rights within the Pioneer Irrigation District boundaries authoriz ing
the use of waste water or water from surface channels receiving shallow
aquifer discharge (source: IDWR water right data).
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Figure 16: Maximum diversion rates and priority dates for water rights
authorizing the diversion of waste water (or water from drains or
other surface channels receiving s hallow aquifer discharge).
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Legend
CPloneer Irrigation District Boundary

I

Creek & Drain Diversion Locations
•

Gravity

:-tl Pumped
Hydrography
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Locations per Jeff Scott, Superintendent, Pioneer Irrigation District, personal communication.

Figure 17: Locations where Pioneer Irrigation District diverts water from
drains (or other surface channels receiving shallow aquifer
discharge) for beneficial use (Le., irrigation).
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Discharge lag time after '
urbanization

Discharge lag time
before urbanization

Time (hours)
(From Dunne and Leopold, 1978, Figure 9-19, pg. 276)

Figure 18: Discharge peak and lag times from pre-urban and urban land.
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STATE OF IDAHO )
) ss.
County of Canyon
)
ALAN NEWBILL, having been duly sworn upon oath, deposes and states as
follows:
1.

I make this Affidavit based upon my own knowledge.

2.

I am the President of Pioneer Irrigation District and sit on the Board of

Directors and have served on the Board since 2002. Pioneer currently has three (3) Board
members including myself, Leland Earnest and Rob Greenfield.
3.

Generally speaking, the duties and responsibilities of the Board are to

oversee the operation of all "facilities" within the district. Those facilities include canals, ditches
and drains. We have a duty to ensure the maintenance and integrity of all of the facilities within
the district.
4.

Pioneer is responsible for the delivery of water through its facilities to

enable all patrons within the district to use irrigation water. We are obligated to ensure the
maintenance, good order and repair of all Pioneer facilities within the district, including those
facilities owned by the Bureau of Reclamation.
5.

If Pioneer fails to properly maintain its facilities, Pioneer can be held

liable to people who suffer personal injury or property damage as a result. Pioneer has in the
past received claims on several occasions for damage that resulted from flooding or
"overtopping" because the facilities could not contain the flow of water within them. Pioneer
has a legal obligation to ensure the facilities do not possess more water than they can easily
contain.
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6.

Pioneer was created for the benefit of all of its patrons, and we try to treat

all of them in a fair, reasonable, and equitable manner. All of our patrons have the right to
receive their proportionate share of water based on the fees they pay. Conversely, patrons within
Pioneer may have a right to use facilities for drainage, but the drainage functions are limited to
surface irrigation return flows, subsurface seepage water, or runoff from agricultural stormwater
from property adjacent to the facilities.
7.

Pioneer's irrigation delivery and drainage facilities were constructed in the

late 1800's and early 1900's for the purpose of conveying irrigation water, irrigation runoff,
irrigation subsurface seepage water, and precipitation sheetflow from adjacent agricultural lands.
They were not constructed for the purpose of accepting runoff from impervious surfaces on
adjacent and non-adjacent properties, collected and conveyed in a series of pipes prior to
discharge.
8.

Pioneer does not allow introduction or discharge of municipal stormwater

into its facilities for any of its patrons, regardless of whether they are rural or city resident.
9.

Pioneer does not accept the discharge of municipal stormwater into its

facilities for several reasons. First, we have concerns about the quantity of water that may be
generated by municipal stormwater. Specifically, we are concerned about the risk for increased
flooding that may result. In addition, Pioneer is also concerned about water left in the facilities
during the non-irrigation season, that hampers our abilities to maintain and repair Pioneer
facilities during that time period. Finally, Pioneer is gravely concerned about the quality of
municipal stormwater, because of our belief that municipal stormwater contains chemicals and
pollutants, not found in irrigation stormwater runoff, as discussed in more detail below. All of
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these concerns are interrelated, and the elimination of anyone concern, would not alter Pioneer's
policy with respect to municipal stormwater.
10.

At my recent deposition, taken on June 22, 2009, I was asked whether

Pioneer had any "scientific evidence or studies" to prove that the discharge of municipal
stormwater into its facilities increased the risk of flooding. Unfortunately, Pioneer does not have
the funds to have retained an independent firm to perform a study of its facilities and the carrying
capacity ofthose facilities. If Pioneer had to have a "scientific study" each time a proposal for
an encroachment was made, Pioneer would have been put out of business long ago. Therefore, I
do not believe the Board is obligated to have "scientific evidence or studies" to support its
opinions, so long as there is a good faith and rational basis for our positions and we do not act in
an arbitrary manner. Apart from having a "scientific study," I am well aware ofliterature, and
can see from personal observation, that when rain falls on undeveloped ground such as farmland,
some of it goes on trees, grass, or other vegetation, and slowly goes into the ground. That is
different than when rain falls on a subdivision, landing on roofs, sidewalks, streets, and gutters,
especially when those storm waters are collected and channeled into a series of drains and then
piped into our facilities.
11.

Likewise, with respect to our concerns about quality, when Pioneer

brought this suit, Pioneer did not have a "scientific" study or test demonstrating the actual
existence of chemicals or pollutants, including bacteria or E. coli, in its systems caused by the
discharge of municipal stormwater from the five (5) outfalls that are issue in this litigation.
12.

Even though Pioneer did not have any "scientific studies" documenting

the actual existence ofE. coli currently in its system when it filed suit, as I explained at my
deposition, I am personally aware of a large body of evidence and literature, and have attended
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numerous lectures and presentations, documenting the fact that municipal stormwater contains
higher concentrations of these pollutants and chemicals, than are found in agricultural
stormwater runoff or irrigation return flows. As a Board, we have attempted to stay abreast of
the information, data, and issues related to municipal stormwater, which is becoming better
known and understood over time. We also rely on our consulting engineer and law firm for
guidance in these matters. As I said at my deposition, I am aware of at least one (1) study that
shows one thousand (1,000) times the amount of unacceptable pollutants in municipal
stormwater over the acceptable limits.
13.

Given this information, Pioneer's position is that the potential for personal

injury and/or economic loss or damage caused by even one instance of contamination is so
significant that Pioneer has adopted a categorical rule prohibiting the introduction of municipal
stormwater into its facilities. As a Board, we are well aware of the devastating effects that
E. coli can have on individuals who consume it and, likewise, we are well aware ofthe economic
impact that E. coli can have on an agricultural community, as reflected by the situation with the
lettuce crops in California. Therefore, even though Pioneer may not have evidence that there is a
"reasonable likelihood" of personal injury or crop damage because of the existing outfalls, as I
acknowledged at my deposition, the mere potential for such damage is enough to justify our rule
against municipal stormwater. In Pioneer's view, such incidents are clearly foreseeable, and
where the potential for damage or injury is so great, we feel duty bound to take all reasonable
efforts to avoid such catastrophic results.
14.

As a Board, we believe that Pioneer must maintain a consistent stance on

the municipal stormwater issue. If Pioneer were to say it is okay for the city and/or others to
discharge municipal stormwater on one or two occasions, then Pioneer would have a difficult
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time saying "no" to the next developer who wants to discharge municipal stonnwater. If we said
"yes" on one or two occasions, and then later told a third person "no," we would be accused of
acting in an arbitrary manner. Even though the risk of pollutants may not be significant just
because of one outfall discharging municipal stonnwater, the risk of pollution increases each
time a new discharge point is introduced into system.
15.

If any individual or entity wants to encroach onto Pioneer's facilities, they

must seek our written pennission. The introduction of discharge pipes or outfalls that contain
municipal stonnwater unquestionably encroaches upon Pioneer's facilities. The District has
been charged by the Legislature with the authority to say "yes" or "no" to such encroachments, if
we detennine that said encroachments constitute a "material" or ''unreasonable'' interference
with the use and enjoyment of our easements or rights of way. Pioneer, therefore, must have the
discretion to determine what constitutes a material or unreasonable interference.
16.

Because Pioneer is responsible for all of the facilities within its system and

is the only entity familiar with the needs and requirements of maintaining that system, and also
because Pioneer can be held liable for the failure to maintain its systems, Pioneer is logically the
only entity that has the discretion to detennine what constitutes a material or unreasonable
interference. Obviously, a third party developer or municipal corporation will not be likely to
place the interests of Pioneer's patrons above their own. Likewise, they do not possess the
knowledge of the vast and intricate system Pioneer operates, and therefore should not be
entrusted with the power or authority to detennine what constitutes a material or unreasonable
interference.
17.

I was asked at my deposition if! was aware of the cost to remove the five

(5) outfalls that have been constructed by the City of Caldwell without the pennission of Pioneer.
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I do not know what those costs are, but I do know that those costs would not be necessary if the
outfalls had not been improperly constructed, and without our permission, in the first place.
18.

I was asked at my deposition if Pioneer encouraged our patrons to use

irrigation water for drinking or bathing, presumably to make the point that if such water is not
used for human consumption or contact, there would not be any risk of injury or harm from
bacteria. I answered "no," irrigation water was meant for irrigation of crops and to be sprinkled
on lawns and landscapes, and was not intended for domestic purposes. However, the fact that
irrigation water is not intended for domestic purposes, does not in our view justify the addition of
municipal stormwater, which would increase the risk of pollutants in that water. Moreover, even
though not intended for domestic uses, it is well known that people do come into contact with
irrigation water, either through swimming in canals, running through sprinklers, and occasionally
people even intentionally or inadvertently drink such water.
19.

As I stated above, Pioneer's policy prohibiting municipal stormwater was

in place when I came on the Board in 2002. Even before that, my predecessors passed a
resolution adopting this policy in December 1995, which policy was communicated to the
Caldwell Planning and Zoning Commission, as reflected by a letter dated January 17, 1996, and
attached hereto as Exhibit "A." Historically, Caldwell had required residential developments to
retain stormwater runoff on-site in retention ponds, eliminating the need for discharges. In
December 2005, the Treasure Valley received heavy rainfall, resulting in flooding from some of
the Caldwell approved retention ponds. Pioneer also experienced flooding, despite the fact that it
was the non-irrigation season.
20.

Shortly thereafter, we learned that Caldwell was considering the adoption

of a new stormwater ordinance that would reportedly require new developments to discharge
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stormwater runoff into the nearest surface water source, including Pioneer's irrigation facilities.
We therefore sent a letter dated March 13, 2006, to the Mayor of Caldwell and the City Council,
advising as to our position. See Exhibit "B," attached hereto. At a meeting on April 17, 2006,
the Caldwell City Council considered the adoption of a revised emergency stormwater manual as
an emergency ordinance. I was present at that meeting along with our counsel who offered
testimony in opposition to the manual. Pioneer has met with various representatives of the City
of Caldwell, including the mayor, council members and the former City Engineer, Gordon Law,
on several occasions in an attempt to resolve our dispute with respect to municipal stormwater
and flooding. During these meetings, the City would attempt to persuade us to allow the
discharge of municipal stormwater into our facilities, and offered various reasons in support of
that position to the effect that the City had the right and authority to dictate what they were
doing, and also claimed that the manual was designed as the most cost effective means of
resolving their problems.
21.

Although Pioneer was certainly concerned about the costs to the citizens

of Caldwell that would be incurred in dealing with municipal stormwater problems, Pioneer's
concerns about municipal stormwater, as stated above, were such that Pioneer could not agree.
Therefore, at one meeting, Mayor Nancolas indicated that we would just have to leave it to the
courts to decide if the City has the right to discharge their municipal stormwater into Pioneer's
facilities. Therefore, Pioneer felt it had no alternative but to bring this lawsuit. If Pioneer would
have acquiesced, that would have placed it in the untenable position that we had somehow
impliedly agreed to receive municipal stormwater into our facilities.
22.

After commencing the litigation, Pioneer conducted a survey and learned

of at least thirty (30) outfalls that were discharging municipal stormwater into its facilities.
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Through the course of these proceedings, and based upon rulings of this Court, we have
identified five (5) outfalls that we believe were either owned, operated, or maintained by the
City, and those outfaIls are set forth in detail in the affidavits of Mark Zirschky and Steven R.
Hannula dated March 12,2009, and previously filed with the Court.
23.

At my deposition, the question was posed that, even if Pioneer was

successful in this case and had the five (5) outfaIls at issue removed, would there yet be
municipal storrnwater discharging into our facilities, and I responded ''yes.'' As I explained,
when we began this lawsuit, we attempted to seek removal of all illegal outfalls, but the Court's
rulings have now narrowed it down to five (5) outfalls for purposes of this litigation. I further
stated that we can only proceed one step at a time, and depending upon how the Court rules, we
will next need to consider how to deal with the remaining outfalls discharging municipal
stormwater into the facilities, one step at a time.
-

Further your affiant sayeth naught.

Alan Newbill
SUBSCRIBED AND SWORN to before me this~ day of July, 2009.

NO!~Y PUW-IC F:OR IDPW

ResIdmg at J()42uu ~
My Commission Expire! '7-/ U . :;.01 ()
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this lldtday of July, 2009, I caused a true and
correct copy of the foregoing AFFIDAVIT OF ALAN NEWBILL to be served by the method
indicated below, and addressed to the following:
( ) U.S. Mail, Postage Prepaid
(:f.) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Mark Hilty
HAMILTON MICHAELSON & HILTY LLP

1301 12th Avenue
P.O. Box 65
N arnpa, ID 83653-0065
Fax: 467-3058

( ) U.S. Mail, Postage Prepaid
((¢ Hand Delivered
( ) Overnight Mail
( ) Facsimile

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

Scott L. Campbell
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Pioneer .Irrigation District
p.

LONNIE J. FREEMAN
Superintendent

o. BOX 426

• CALDWELL. IDAHO 83606
(208) 459-3617

NAIDA E. KELLEHER
Secretary / 'Tfeesuref

January 17, 1996
Caldwell Planning & Zoning.
621 Cleveland Blvd.
Caldwell, ID 83605

TO WHOM IT MAY CONCERN:
.:1..

I have been requested by our Superintendent, Lonnie J.
Freeman, to send you notice of a policy passed by the
Board of Directors of Piorieer I~rigation District at
their general meeting in December of. 1995 ~ It reads
as follows:
"Pioneer Irrigation District will not accept
drainage from any non-productive agricultural
source."
Due to more and more restrictions and possible legal
consequences steming from such agencies as. the '
Environmental Protection Agency and . others,. the
District was advised to set the above mentioned
policy.
If you have any questions, please feel free to

c~ll.

Sincerely,

7M-£~
Naida E. Kelleher
Secretary-Treasurer
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City Council
City of Caldwell
621 Cleveland Blvd.
Caldwell, ID 83605

Mayor Garret Nancolas
City of Caldwell
. 621 Cleveland Blvd.
Caldwell,ID 83605

Re:
City of Caldwell Urban Storm Water Policy/Pioneer Irrigation District Policy
MTBR&F File No. 18946.108
Dear Mayor Nancolas and City Council Meinbers: .
I have been requested to provide this correspondence to you by my client, the Pioneer Irrigation
District ("Pioneer"). Pioneer has been made aware of the City's adoption of a new ordinance,
requiring new developments to discharge urban/suburban stonn water to existing surface water
systems, i.e., agriculturaJ drains, irrigation delivery canals and ditches, or natural waterways .
. As a consequence of this new City policy, a number of development proposal engineering
plans have been submitted to Pioneer which depict w-banstonn water facilities discharging to
facilities owned or operated by Pioneer.
The Pioneer Board of Directors is very concerned about the impact of the City~s new urban
storm water policy upon Pioneer's facilities' and its responsibilities to its landowners and
property owners adjacent to Pioneer facilities. Additionally, Pioneer is concerned that the
City's new policy unnecessarily fosters conflict which will eventually lead to litigation
involving the development community, the City, and Pioneer. Because of these concerns,
Pioneer requested that I enclose a copy of correspondence which I recently sent to the Pioneer
Board of Directors. This letter explains the legal considerations which Pioneer must consider in
addressing the urban/suburban stonn water issues.
.
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Mayor Garret Nancolas
City Council
March 13, 2006
... Page 2

Thank you for your serious consideration of these .irnport;ant issues .
. Very truly yours,

.~r\. (\
Scott L.

....: ..

~.~

CarnPb~

SLC/dll·
Enclosure
cc;
Mark R. Hilty
Gordon Law
Pioneer Irrigation District
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Board of Directors
Pioneer Irrigation District
P.O. Box 426
Caldwell. ID 83606
Legal Liability Exposure for Acceptance of Urban Storm Water Drainage
Re:
MTBR&F File No. ] 8946.l 08
Gentlemen:

I am providing this correspondence in response to your recent request that I provide you with a
letter discussing the legal liability risks of accepting urban stonn water drainage into water
conveyance facilities owned or operated and maintained by Pioneer Irrigation District
("Pioneer"). I wiJJ divide the discussion of the liability issues into two parts: 1) state law issues
and 2) federal law issues.

1.

State Law Liability Issues

Pioneer is an irrigation district, organized under the Idaho statutes pennitting the creation of
such entities. Idaho Code §§43-101 through 43-] 19. As an irrigation district. Noneer's
actions are restricted by the authorities conferred by ldaho statutes aridas those statutes are
interpreted by the Idaho appellate courts.
One of the basic statutory requirements for irrigation districts is the prevention of damage to
other pf9pertyow,ners from water escaping from the ditches owned by them. Idaho Code

sectiOlli4:t~t6g4f~fovides:

The owners, .. of ditches, canals, works ... using ... the same
to convey the waters of any stream. , . whether the said ditches,
canals. works ... be upon the lands owned or claimed by them, or
upon other lands, must carefully keep and maintain the same ...
in good repair and condition so as not to damage or in any way
injure the property or premises of others, ...
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any irrigating ditch, canal or conduit shaH .careful1y keep and
maintain the embankments thereof in good repair ... and sha]]
not at any time pennit a greater quantity of water to be turned into
said ditch, canal or conduit than the banks thereof will easily
contain or than can be used for beneficial or useful purposes; it
being the meaning ~fthis section to prevent the wasting and
useJess discharge and running away of water.

In addition to these statutory requirements, the Idaho Supreme Court has affirmed liability
decisions against irrigation districts and canal companies for damages to adjoining property
owners from flooding or seepage from canals or ditches owned by the irrigation entity.
Albrethson v. Carey Valley Reservoir Co., 67 Idaho 529, 186 P.2d 853 (1947); Johnsol) v.
Burley lrrigation Dist., 78 Idaho 392, 304 P.2d 9]2 (1956); Harris v. Preston~ Whitney
irrigation Co., 92 Idaho 398, 443 P.2d 482 (1968); Brizendine v. Nampa Meridian irrigation:
Dist., 97 Idaho 580, 548 P.2d 80 (1976).
In addition to these legal duties and restrictions upon irrigation districts, the history involving'
the construction of the extensive, interconnected system of canals. lateral djtches. flume$~ ,
siphons, drainage/delivery ditches, and pipelines must be considered. All of these f~ciljtjes>(
were constructed for the purpose of delivery and removal of irrigation water to arid from Jhe;, ..
arid lands within Pioneer's boundaries.
~i.';
Before the construction ofthese facilities, none of the lands within Pioneer had a water supply
for irrigation use. Some of the original portions of the main canals were constructed in the
1880' s and 1890's. Later expansions of the main canals, lateral ditches and construction of the .
drains occurred in the early part of the 1900's. These facilities were engineered and sized to '
deliver and remove irrigation water to and from the land. The volume of water which can be:
safely carried in these facilities has not changed in over 100 years, in the case of some c3ttals; •
even longer.
. .

It is also important to remember that when the Pioneer canals and ditches were constructed,
there were no paved roads, sidewalks, interstate freeways, state highways, parking Jots,
driveways, major residential subdivisions, large commercial buildings, and other facilities.
which have resulted in the addition of millions of square feet of impervious surfaces. This is an
extremely important concept to understand.
Prior to the construction of all of these impervious surfaces, the fanns, ranches, grazing Jand,
and dirt roads could absorb the storm water generated by natural precipitation events. If
irrigation water was present in Pioneer's system of canals and ditches, any additional storm
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,water from a rainfall event wruch was not absorbed by the relatively undeveloped agricultural
land and dirt roadsco\lld be handled if it flowed in~o those same canals and ditches.
Now, because of the original size limitations of the design and construction of Pioneer's
facilities, in addition to the huge increases in volumes and velocities of urban stonn water
caused by th<? massivsincreases in impervious surfaces, Pioneer's facilities will not
, accommodate the water which urban stonn, water discharges produce. During'the several
consecutive days ofrain in December 2005, overflow of Pioneer canals and ditches occurred in
the lower end of the system. (As you are aware, the size ~d carrying capacity of the canals and
ditches diminish from the higher parts of Pioneer to the lower segments.) Obviously, no
irrigation water was present in the system when trus flooding happened. 1f these stonn events
had occurred during the irrigation season, serious flood damage likely would have taken place.
,While the water delivery can~ls and, ditches generally get smal1er as they extend out from the
main canals, the drain ditches typically do not. One might think that the drains could
accommodate additional flows as a result. This is faulty reasoning because of one major factor.
'The drain ditches are'interconnected with the water delivery canals and ditches to such an
extent that excess water discharged into the drain ditches win cause flooding in the canals and
lateral ditches even ifthe drain itself does not flood.
In addition, there are many drain ditches and canals which cross over each other. One
potentia)]y disastrous problem area involves the Five Mile Drain where the phyllis Canal
'crosses over it in a concrete flume structure. The Bureau of Reclamation recently conducted a
, ,storm water,flow projection study involving the Five Mile CreeklDrain Watershed. This study
concluded that the flow of the Five Mile Drain at the Phyllis Canal, during 24 hour 50 and 100
year stonn events, would range from 1,100 to over 1,500 cubic feet per second after the
upstream area of the watershed is fully developed (projected to occur in 10 to 15 years.) During
the irrigation season under current conditions, Jeff Scott told me he has seen the Five Mile
Drain flow at 100 to 175 cubic feet per second at the Phyllis Canal flume. At the higher flow
, rate, the daylight between Five Mile Drain water levels and the bottom of the Phyllis Canal
flume is less than 12 inches.
Ifthe high flows projected by the Bureau of Reclamation study occur in Five Mile Drain,
particularly during the irrigation season when the Phyllis Canal is fuIl of water, the Five Mile
Drain flows will overtop'the Phyllis Canal flume. In fact, the Bureau projected this in their
study and assumed that the Phyllis Canal would act as an additional flow channel for the excess
Five Mile Drain flows. The Bureau did not assess the flooding potential downstream in the
Pioneer system wruch would be caused by this overtopping of the Phyllis Canal flume at the
Five Mile Drain intersection.
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UQfortunately, the Bureau of Reclamation study did not consider the more probable
consequence of flows in excess of 1,000. cubic feet per second .in the Five Mile Drain at the
.Phyllis Canal flume: rupture of the flume: .At that location, the flume typically carries between
.350 and 500 cubic feet per second, depending upon the water demand during the irrigation .
season. If the flume ruptured because of the excess flows in Five Mile Drain during the
irrig<;ltion season, between 1,350 and 2;000 cubic feet per second of water would be flowing
downstream in the Five Mile Drain. To put this in laymen's terms, 2,000 cubic feet per second
is equivalent to a flow rate of 897,660 gallons per minute. Put another way,.jf a 2,000 c~bic
. feet per second flow rate continued for one hour, it would produce 53,860,000 gallons of water.
Currently, the land area in the vicinity of the Phyllis Canal flwne over the Five Mile Drain is
largelyagricultural. Unfortunately,. in theten to fifteen years until projected full development
of the drainage basin, this land willundoubte«:tly be residential subdivisions. Jbe .flood damage
to residential property, jfthis potential scenario occurs, would be astronomical. Pioneer would
be bankrupted or the cost.S would increase assessments to such a degree that it is unlikely that
.
landowners would be able to pay them.

I have described the Five Mile Drain projections in such detail because the Bureau of
Reclamation spent considerable time and federal funds to develop the computer model and
information to make these projections. These projections are the best that scientific
methodology can produce. It is likely that similar scenarios will be played out throughout
Pioneer in other locations ifurban storm water. discharges are accepted into Pioneer facilities.
The canals and ditches were simply not built to deal with the volumes and velocities of water
which is generated from the impervious surfaces of urbanization.

2.

Federal Law Liability Issues

The federal law liability issues, related to urban storm water discharges into Pioneer facilities,
are more complex and potentially more costly than the state law issues. I will try to simplify
the discussion of these issues to the extent possible.
The primary federal law considerations stem from the Federal Water Pollution Control Act of
1972, as amended, commonly referred to as the Clean Water Act. This federal Jaw regulates
water quality in a complex, comprehensive program which involves the U.S. Environmental
Protection Agency ("EPA"), the U.S. Army Corps of Engineers ("Corps"), and the Idaho
Department of Environmental QUality ("DEQ").
I will not attempt to explain the details of the Clean Water Act in this letter. That would be
impossible. Instead, I will focus on the liability implications of acceptance of urban storm
water drainage into Pioneer facilities under the Clean Water Act.

BOI_ MT2:606699.3
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First, ] must explain a few basic concepts. Under the Clean Water Act, any discharge of water
, with material or chemical compounds which exceed threshold levels, ~om a pipe or other
defined outlet, into ''waters ofthe United .states," constitutes a "point source" discharge under
the Act. Such a point source discharge requires a National Pollution Elimination System
Discharge Permit ("NPDES permit"), issued by the EPA, to avoid ,substantial civil and criminal
penalties under the Act. 1n addition to these penalties, violations of this requirement subject the
discharger to civil litigation exposure from "citizen suits" which can be brought by any
interested party against the discharger. The citizen suit provision is usuaJIy used by
environmental activist organizations and can result in the civil penalties 1 mentioned and large '
attprney fees awards in favor of the environmental plaintiff. These awards must be paid by the
discharger.
Fortunately, irrigation activities, including discharge of irrigation return water into canals and
drains which have been declared "waters ofthe United States" under decisions of the U.S.
Court of Appeals for'the Ninth Circuit (includes Idaho), is exempted from the definition of,
, "point source." This is so even though irrigation return water is frequently discharged via pipes
and other outlets which would otherwise meet the definition of "point source}' The exemption
from the requirement of an NPDES permit is limited to "agricultural stormwater discharges and
return flows from 'irrigated agriculture." 33 U.S.C. 1362, § 502(14). Additionally,
"Section 402(1)(1) of the Act states that an NPDES permit shall not be required "for discharges
composed entirely of return flows from irrigated agriculture ..."
,
In contrast, NPDES pennits are required for municipal storm water discharges. 33 U.S.C. 1342,
, §§ 402(P)(2)(C)&(D). Because of this separate treatment of agricultural storm water and
irrigati,on return flows from municipal storm water discharges, the potential liability risks for
Pione~r are huge if it accepts municipal storm water discharges into its facilities:
This is because the exemption from the NPDES permit requirements ofthe Clean Water Act
,for all agriCUltural/irrigation return flows could be lost ifPioneer authorizes the commingling of
, municipal storm water discharges with the agricultural/imgation return flows in its facilities. If
tiJis exemption is lost, Pioneer would have to comply with the NPDES pennit requirements
under the Act. Compliance would require construction of multi-million dollar treatment plants,
similar to those used by cities for sewage treatment, at every Pioneer ,drain ditch or cana]as it
leaves the district or where it intersects with another irrigation district's canal or drain. Clearly,
this financial Iiabilityshmild be avoided ifpossible.

In addition to the Clean Water Act liability issues, potentiaIliabiJity exists under the
Endangered' Species Act ("ESA"). A number of groups advocate the construction of fish
passage facilities at the Hells Canyon Complex of Idaho Power Company dams on the Snake
River. These efforts are part ofthe Federal Power Act license process for those facilities which
is pendingbefore the Federal Energy Regulatory Commission ("FERC"). If fish passage

BOtMT2:606699,3
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facilities are ordered at the,Hells Canyon Complex dams, eventually salmon and steelhead
which are currently ESAlist~d species will be swimming in the Boise River. This may be good
or bad, depending upon your viewpoint and,'who is paying the bill. Apart from the fish screen,
and fish ladder/passage costs on irrigation district facilities, the ESA requires heightened
compliance with water quality impacts to ESA listed fish. If the water,quality of Pioneer
facilities is diminished by municipal storm water discharges; the ESA liability exposure in the
, future would be in addition to any Clean Water Act liabilities. ,
Obviously, it is not possibJe to prediCt the future. The reintroduction of salmon and steelhead
into the Snake:: and' Boise Rivers may not occur. ~f it does, however, the water quaJity standards,"
for these fish will be much stricter than the current regulatory programs require. Therefore, it
would not make sense to ~ccept municipal stonn water discharges now, thereby making it even
more difficult and expensive to clean up the water from Pioneer's facilities which eventually
must discharge into the Boise River. '
'

3.

CoJiclusion

I have attempted to explain the liability considerations which Pioneer should consider if it
'decides tore-evaluate its long-standing policy of refusing to authorize municipal storm water
discharges into its facilities. I have discussed the major considerations of the liability risks
under Idaho Jaw and the primary liability concerns under federal law, which Pioneer should
consider. I realize this letter is, much longer than you expected. In reality, it is much shorter
than I expected. I could go into much greater detail on a number of the issues and will be glad
.
,
to do so if you desire.

I hope this Jetter is helpful to you in your consideration of these issues; Please do not hesitate to
, contact me- if you have questions or desire to discuss these issues in greater detail.
Very truly yours,

SLC/dH

801_MT2;606699,3
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CANYON COUNTY CLERK
C. DOCKINS, DEPUTY

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

101 S. Capitol Blvd., 10th Floor
Post Office Box 829
Boise, Idaho 83701-0829
Telephone (208) 345-2000
Facsimile (208) 385-5384
18946.0059
Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
AFFIDAVIT OF JENNIFER STEVENS, PH.D.

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterc1aimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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STATE OF IDAHO
County of Ada

)
) ss.
)

Jennifer Stevens, Ph.D., having been duly sworn upon oath, deposes and states as
follows:
1.

I am over 18 years of age and I make this affidavit based upon my own

personal knowledge.
2.

I have been retained by Pioneer as an expert witness regarding historical

research matters in the above-captioned matter. I hold a Ph.D. in American History; a Master of
Arts Degree in American History; and a Bachelor of Arts Degree in both History and Political
Science. Attached as Exhibit A hereto is a true and correct copy of my curriculum vitae.
3.

Attached hereto as Exhibit B is my initial report entitled A History o/the

Pioneer Irrigation District, Idaho. While the report remains an initial report at this time, I
hereby verify the accuracy of all facts and statements set forth therein. However, the report will
likely be supplemented with additional data, opinions, photographs, and/or maps for purposes of
formal expert witness disclosures in the future, and/or for the rebuttal of opinions not yet
disclosed by the opposing party.
Further your affiant sayeth naught.

. MAM-L" ~
~tevens,
Ph.D.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~day of July, 2009, I caused a true and
correct copy of the foregoing AFFIDAVIT OF JENNIFER STEVENS, PH.D. to be served by the
method indicated below, and addressed to the following:
Mark Hilty

( ) U.S. Mail, Postage Prepaid

HAMILTON MICHAELSON & HILTY LLP

V<> Hand Delivered

1301 12th Avenue
P.O. Box 65
Nampa,ID 83653-0065
Fax: 467-3058

( ) Overnight Mail
( ) Facsimile

( ) U.S. Mail, Postage Prepaid

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

j.Q Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Stevens Vita

JENNIFER A. STEVENS
500 W. Idaho St., Suite 202, Boise, ID 83702
Cell (208) 850-1553
jenstevens@cableone.net

EDUCATION
Ph.D. (American History), University of California, Davis.
Dissertation: Feminizing the Urban West: Green Cities and Open Space in the Postwar Era, 19502000.
M.A. American History. University of California, Santa Barbara, 1995.
B.A. History and B.A. Political Science, University of California, Santa Barbara, with Honors, 1993.
MAJOR AREAS OF EXPERTISE and RESEARCH INTERESTS
The environment, urban landscapes, urban and regional planning, history of women, the American West, U.S.
Bureau of Reclamation, U.S. Bureau of Land Management, U.S. Army Corps of Engineers, land use, water
rights, history of wild life protection, including refuges and fish, historic maps and plats, history of mining
technology.
ARCHIVAL EXPERIENCE
•

•
•
•

U.S. National Archives: U.S. Army Corps of Engineers, U.S. Bureau of Reclamation, U.S. Fish and
Wildlife Service, U.S. General Land Office, U.S. Bureau of Land Management, Military Branch files, U.S.
Geological Survey, U.S. Bureau of Indian Affairs, and many others.
State Archives: California, New Mexico, Arizona, Idaho, Oregon
Special and Academic Collections: numerous
Corporate Archives: Salt River Project, PG&E, others

GENERAL INTERESTS AND CAPABILITIES
Dr. Stevens has worked in the environmental, urban planning, and historical fields since 1993. In 1995,
Dr. Stevens began full-time historical consulting work on a variety of environmental legal disputes that
required extensive research in archives around the country. Responsibilities have included primary
historical research, writing of expert witness reports to be used in litigation, and assisting attorneys with
cross-examination of opposing side's experts. Dr. Stevens continued to focus on her research interests via
academic pursuits at University of California, Davis, where she completed her Ph.D. in 2008. Her
dissertation analyzed the role of women engaged in urban planning and the preservation of open space in
the West following World War II. While writing her dissertation, Dr. Stevens continued to engage in
professional public history and serve as a city volunteer in Boise, Idaho.
HISTORICAL CONSULTING EXPERIENCE
2008-current: Consulting historian for local business in Boise, Idaho, regarding the history of river pollution in
eastern Idaho.
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2008-current: Consulting historian for Settlers Irrigation District in Settlers Irrigation District v. Ada County
Highway District. Provided expert testimony and report regarding the history of the Settlers' canal system,
land settlement in Ada County, and the historic presence of water in the area in question.
2008-current: Consulting historian/expert for clients involved in ongoing legal dispute over water.
2007: Consulting historian/expert for ERO Resources in Boise, Idaho. Providing historical research for use in
a water dispute in the south-central and southeastern parts of Idaho. Research includes history of the
development of ground water vs. surface water use.
2005-2007: Consulting historian for ERO resources in Boise, Idaho. Authored a fully footnoted report entitled
The History of Water and Land Use in the Twin Falls, Idaho Region, 1870-1990, for use in a legal dispute
between water users in south central Idaho.
2003-2004: Consulting historian for City of Boise, Idaho. Authored a fully footnoted report entitled Land
Use and Conservation in the Boise Foothills, 1862-2001 for use in support of federal legislation dictating the
terms of a land exchange between various state, federal, and local entities.
1999: Assistant Historian for Quivik Consulting Historian, Inc. Provided research and writing on mining
history for the Bunker Hill Superfund litigation (United States v. ASARCO, et al) in northern Idaho.
1999: Assistant Historian for Quivik Consulting Historian, Inc. Provided research and writing on mining
history for Pinal Creek Group v. Newmont Mining Corp., et al., in Arizona.
1998: Associate Historian and consultant for the Sacramento Municipal Utility District (SMUD) in litigation
SMUD v. CalTrans, et al. Provided research on the historical land use of a contaminated site adjacent to the
Sacramento River to determine clean-up liability.
1998: Associate Historian and consultant for State of Kansas in litigation matters regarding the Republican
River Compact and interstate Republican River adjudication.
1998: Associate Historian and consultant for water users in ongoing adjudication of the Snake River Basin.
Provided research on the effects of Upper Snake River Dams on downstream salmon migration for use in
legal conflict between Nez Perce Indians and water users.
1997-1998: Associate Historian and consultant for a city involved in the Rio Grande River Adjudication.
Provided research and writing on early land and water use around the present city limits, including
groundwater to determine municipal usage rights.
1997-1998: Associate Historian and consultant for Fort Hall Irrigation Project water users, involved in water
rights contract with the United States. Provided research on water right contract issues between the water
users association and the United States.
1997-1998: Associate Historian and consultant for Kern Delta Water District regarding the historical water
rights on the Kern River. Provided research and writing on Lux v. Haggin and its subsequent agreements in
order to determine Kern Delta's rights in relation to other water users.
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1996-1998: Associate Historian and consultant for the state of Idaho regarding the Snake River Basin
Adjudication. Provided historical research on water rights of the Snake River islands located in the Deer
Flat National Wildlife Refuge in legal dispute with the United States.
1995-1998: Associate Historian and consultant for the Salt River Project (Arizona). Provided research on the
commercial navigability of the Salt River, Gila River, and Verde River at the time of statehood (1912) for use
in hearings in front of the Arizona Navigable Stream Adjudication Commission.
1995-1998: Associate Historian and consultant for Nebraska Department of Water Resources. Provided
research on the history of Nebraska v. Wyoming, 325 U.S. 589 (1945), for use in litigation between Nebraska
and Wyoming over the apportionment of North Platte River waters.
1995-1998: Associate Historian and consultant for federal client. Providing research on the history of Rancho
Santa Margarita v. Vail for use in a water dispute over the Santa Margarita River in southern California.
CONFERENCE PRESENT ATIONS and OTHER PROFESSIONAL TALKS
Forthcoming: Denver, CO. Western History Association, October 2009: "The West is Healthy?: Smog and Its
Impact on the Cities of the West: 1950-1980," as part of the panel, Wiring Wellness in the West.
Forthcoming: Oakland, CA. Planning History/Society for American City and Regional Planning. October
2009: "Telesis: A Roundtable." Will present research on Dorothy Erskine's role in what was a cutting edge
planning group out of Berkeley, CA.
Forthcoming: Boise, ID. March 2010 Speaker for Fettucine Forum series.
Boise, ID. Foothills Learning Center Sunset Series, May 2009. "Hull's Angels: The History of Western
Women and Open Space Campaigns."
Santa Clara, CA. Western Association of Women's Historians, April 2009: "Living on the Edge: Hillside
Women's Plans for a Wild Los Angeles, 1955-1970," as part of the panel: Defining Los Angeles: A City's
Identity in Flux, 1880-1980.
Boise, ID. U.S. Bureau of Reclamation, March 2009: "Women of the Urban West, Green Cities and Open
Space Battles in the Post War Era," in honor of Women's History Month.
Minneapolis, MN. Berkshire Conference on the History of Women, June 2008: "Saving Us from Subdivisions
and Giving Us Space: Women as Environmentalists in the Early Second Feminist Era," as part of the panel:
Battling Urban Sprawl, Pollution, and Poverty: Justifications for Women's Environmental Activism in the
Twentieth Century
Boise, ID. American Society for Environmental History Conference, February 2008: "When the City Gets
Too Close: Saving Hull's Gulch and Building Community in Boise, Idaho, 1980-2000," as part of the panel:
When Wild Isn't Wild Anymore: Negotiating the Boundaries Between Humans and the Wild
(Also served as member of the Local Arrangements Committee for this conference.)
Oklahoma City, OK Western History Association, October 2007: "Los Angeles: Sprawling Metropolis or
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Urban Park Haven? The Struggle for a City's Identity in the Santa Monica Mountains: 1960-1978," as part of
the panel: The Boundaries of Nature: Cities, Counties, and Tensions around Parks in the West
Seattle, W A. American Society of Environmental Historians, March 2000: "Deschutes and After: The
State's Rights Issue in River Management, 1947-1956," as part of the panel: Whose Rivers Are They?:
The Politics of River Management in the Pacific Northwest
TEACHING EXPERIENCE
2006: TeacherlLeader. Department of History, Boise State University, Boise, Idaho. 2-dayworkshop entitled
"History of the Boise Foothills."
1999: Teaching Assistant. Department of History, University of California, Davis .
../ United States Environmental History.
../ United States History, 1860-present.
../ Modem European History
1994-1995: Teaching Assistant. Department of History, University of California, Santa Barbara.
../ United States History, 1860-present.
AWARDS
•
•
•

Department of History Research Block Grant Award, University of California, Davis.
2007, Consortium for Women and Research, Research Grant, University of California
2008, Consortium for Women and Research, Travel Grant, University of California

OTHER PROFESSIONAL EXPERIENCE
2008-Present: Member, Boise City Planning and Zoning Commission.
2007- 2008: Member, vice-president of the Board of Trustees, Land Trust of the Treasure Valley.
2005-2008: Chair, Boise City Historic Preservation Commission, a commission charged with preserving
and protecting Boise's historic resources.
2003-2008: Member, Boise City Historic Preservation Commission, a commission charged with preserving
and protecting Boise's historic resources.
2004: Graduate, Leadership Boise Program, Boise Chamber of Commerce
2002-2003: Historic Preservation Chair, Newsletter Editor, and Board Member, North End
Neighborhood Association. Worked with local historians and architects to preserve and maintain the historic
resources of Boise's North End neighborhood.
2001-2002: Market Intelligence Manager, PeopleSoft, Inc., Pleasanton, CA. Collaborated with
executives, including CEO, to determine competitive positioning for sales and marketing in the dynamic e-
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business software sector. Planned international expansion of market intelligence team. Interacted regularly
with industry analysts.
1999-2001: Manager, Competitive Intelligence, Siebel Systems, Inc., San Mateo, CA. Worked closely
with executive team, including COO, to devise corporate strategies to remain ahead of the competition in the
software industry. Traveled internationally to present strategies to sales teams and executives.
1995: Water Policy Researcher/Analyst. Environmental Policy Center, San Francisco, CA. Researched
local government policies regarding water efficiency and water quality. Updated information on the Center's
Web site, followed trends in policy making and assisted local government clients in implementing policies.
CONFERENCES ATTENDED
•
•
•
•
•
•

Western Association of Women Historians, May 2009, Santa Clara.
Berkshire Conference on the History of Women, June 2008, Minneapolis.
Western History Association, October 2007, Oklahoma City; October 2008, Salt Lake City.
FORUM, National Association for Preservation Commissions, July 2006, Baltimore.
American Society for Environmental History: March 2008, Boise; March 2006, St. Paul; March 2000,
Seattle; April 1999, Tucson; March 1995, Las Vegas.
California Committee for the Promotion of History, October 1995, Sacramento.

PROFESSIONAL ASSOCIATIONS
American History Association, American Society for Environmental History, Western History Association,
Western Association of Women Historians
PUBLICATIONS and other SCHOLARLY WORKS
Forthcoming, 2010: Essay in anthology under contract with Routledge entitled Breaking the Wave:
Women, Their Organizations, and Feminism, 1945-1985.
"One State's Challenge to the National Defense Effort: Oregon, Fish, and the Feds, 1949-1953." Partial
fulfillment for Ph. D.
"In Name But Not in Practice: The Role of the Agrarian Myth in Western Water Development and State
Building." Partial fulfillment for M.A. Degree.
"Dam the Progressives: Multi-Purpose River Development, 1900-1914." Partial fulfillment for M.A. Degree.
BOOK REVIEWS

William D. Rowley, Reclaiming the Arid West; The Career of Francis G. Newlands (Bloomington and
Indianapolis: Indiana University Press, 1996), in Journal for the History of Technology (October 1997).
John O. Baxter, Dividing New Mexico's Waters, 1700-1912 (Albuquerque: University of New Mexico Press,
1997), in The Western Historical Quarterly (Summer 1998).
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A History of the Pioneer Irrigation District, Idaho,
An Initial Report
1884-1938
By Jennifer Stevens, Ph.D.
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A History of the Pioneer Irrigation District
While the author of this report verifies the accuracy of all facts and statements set
forth herein, it is the intent to supplement this initial report with additional data,
opinions, and photos or maps for purposes of expert witness disclosures and/or
rebuttal of opinions not yet disclosed by the opposing party.

Expert Background
I obtained a Ph.D. in American History in 2008 from the University of California,
Davis. Additionally, I obtained a Master of Arts in American History in 1995, and a
Bachelor of Arts in both History and Political Science in 1993, both from the
University of California, Santa Barbara. My graduate level coursework focused
generally on American History in the late nineteenth and twentieth centuries, and
more particularly the settlement ofthe American West. In addition, I took two
historical methods courses, one at each University of California campus. In these
courses, faculty helped students understand how to utilize archival resources and how
to analyze historical documents. They also guided vigorous discussions over
historical objectivity, which was the subject of much debate in seminar. My graduate
level, pre-dissertation research and writing revolved around water and the history of
water in the West. The subject of my M.A. research was the role of the agrarian myth
in the passage of the 1902 Reclamation Act. I also wrote a history of water use and
states' rights as they pertained to the Deschutes River in Oregon. My dissertation
research focused on land use in the West during the twentieth century, with chapters
on land use in Boise, Portland, Oregon, San Francisco, and Los Angeles. Having
studied with Pulitzer Prize winning and other distinguished historians, I have been
taught to thoroughly examine historical documents and to critically evaluate the
validity of both primary and secondary materials.
The above described graduate work required a great deal of archival research. In
addition to my academic training, I also have approximately fifteen years of
experience conducting archival research as an independent scholar in a business
capacity. My early professional years, 1995-1998, were spent as a research associate
for a historian with a Ph.D. from the University of California, Los Angeles, and
following that, for another Ph.D. historian. Both have environmental expertise, and
were critical to my training. I have spent the past fifteen years developing my own
expertise in land and water history, and have become an expert on the types of
records that provide the background for the history of an irrigation district. In
particular, I have worked extensively in the National Archives and Record
Administration facilities across the country, studying records from Record Group
Group 115, records of the Bureau of Reclamation; Record Group 49, records ofthe
General Land Office; Record Group 57, records of the U.S. Geological Survey; and
Record Group 48, records of the Secretary of the Interior, among others.
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As part of my research and archival experience, I have conducted research in a large
number of archival facilities and libraries, from National Archives noted above to
various state archives including Arizona, California and Idaho, and special library
collections such as the Bancroft Library and others in states across the West. My
knowledge of western settlement provides me with an understanding of the federal
government's role in that process, leading me to the most voluminous source of
information about the American West.
Additionally, the vast amount of research that I have done has resulted in an
understanding of archival organization, providing me with knowledge of how to
access records that may not be explicitly identified in electronic catalogues or paper
finding aids.

Methodology
For this report, which covers the history of irrigation and drainage facilities in the
Pioneer Irrigation District from their construction beginning in the late 19th century
through 1938, I deployed a typical methodology used by historians. To reliably write
and make conclusions about history, one must depend upon a variety of sources,
including trustworthy secondary sources together with an adequate volume of primary
sources. In other words, a historian cannot credibly draw conclusions on any
particular subject based on his or her use any single source. I began this research by
studying any and all material already written about Pioneer Irrigation District, the
City of Caldwell, the Boise Project, and irrigation in Idaho. Being quite familiar with
most of those materials already, I then proceeded to look at primary source material,
including the historical records of the Pioneer Irrigation District, to which I was
provided unrestricted access, as well as archival collections located in the Idaho State
Historical Society, Boise State University, and the National Archives and Record
Administration's Rocky Mountain Branch in Denver, CO, where the records of the
U.S. Bureau of Reclamation are housed. In addition to these archival sources, I also
examined three historic newspapers published during the period in question, The
Idaho Statesman, The Idaho Leader, and The Caldwell Tribune.
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The History of the Pioneer Irrigation District Facilities,
1886-1899
When Robert and Carrie Strahom drove a stake into the desert land that would
become the town of Caldwell, Idaho in the spring of 1882, only sagebrush and
greasewood marked the landscape. As Carrie Strahom later wrote in her memoir
15,000 Miles by Stage, "Not a tree, nor a sign of habitation on the townsite - only the
white desolate glare and clouds of alkali dust -it looked like a place deserted by God
himself."t Indeed, prior to the development of irrigation in Caldwell, the local paper
described the area as "a resort for jack rabbits and badgers.,,2 Nevertheless, Robert
Strahom, acting as the "advance man" for the Oregon Short Line, chose Caldwell to
be the next stop for the railroad, thus bypassing Boise and making Caldwell a new
"center of commerce.,,3 Named for Robert Strahom's business partner, Alexander
Caldwell, the railroad town's first investor was Strahom himself. As the manager-inchief of The Idaho & Oregon Land Improvement Company, Strahom set out to
encourage merchants from nearby Middleton and Boise to set up shop in the new
railroad town. By the fall of 1883, Caldwell was still a "town of tents" with only the
depot tinished. 4 In order to transform this resort for badgers and jackrabbits into a
thriving western town, Strahom needed one essential element: water.
By early 1886, two irrigation canals - the Caldwell and Phyllis - were transforming
the landscape of Caldwell. Robert Strahom's Idaho and Oregon Land Improvement
Company financed the Caldwell Canal, which developed in two sections - the main
canal (often referred to as the Caldwell or the Strahom) and a "high line" extension
located above the main canal and surveyed in the 1890s. In March of 1887, the
Caldwell Tribune reported that the main canal, measuring twenty-four miles long, had
already been in operation for "two or three seasons" with plans for a six mile
expansion. "This canal has caused the growth of grain and vegetables where sage
brush had held possession of the land from long before white men visited it," wrote
the newspaper, "and along the line of this canal the desert puts on a brighter and more
pleasing aspect." The canal had already reclaimed 10,000 acres ofland and was
designed to reclaim 15,000 more, "nearly all in sight of Caldwell."s By 1889, the
Caldwell Canal was delivering water to the lower bench lands eighteen miles below
Boise. 6

I Carrie Strahom as quoted in Elaine C. Leppert and Lorene B. Thurston, Early Caldwell Through
Photographs (Caldwell, ID: The Caldwell Committee for the Idaho State Centennial, 1990),2.
2 The Caldwell Tribune, July 30, 1887.
3 Early Caldwell, 2.
4 Early Caldwell, 2.
5 The Caldwell Tribune, March 12, 1887. The cost for building the canal was estimated to be, at that point,
25,000; it also supplied Caldwell with water and power.
6 Idaho Daily Statesman, Aug. 21, 1889. The Caldwell Canal was described as running 15 miles long to the
West, watering the lower bench lands, and measuring six feet wide on the bottom.
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In the fall of 1890, the Caldwell Canal was officially sold to the Caldwell Real Estate
& Water Company, whose owners - Howard Sebree among them - undertook
improvements to transform this "poor piece of property" into "one of the finest ditch
properties in Idaho." Repairs to the headgates, the reinforcement of the banks, and
securing of the grade allowed the canal to "measure out ten inches to 50,000 inches of
water with perfect ease" and deliver "three times as much water as in former years." 7
Under the ownership of the Caldwell Real Estate and Water Company, the High Line
extension was surveyed for the first time. 8 Designed to be 12 miles long, 12 feet wide
on the bottom, 14 feet and three inches higher than the Strahorn, the owners hoped
that the high line extension would reclaim an additional 3,000 acres ofland
surrounding Caldwell. 9 But despite the company's best efforts, by the spring of 1894,
flood waters threatened to damage the canal and wash away the headgate at the Star
Wagon Bridge. 10 Although the Caldwell Real Estate & Water Company made efforts
to improve the Strahorn and invest in the high line, farmers must nonetheless have
been frustrated by the inconsistent delivery of water. In the summer of 1895 citizens
made the first of three efforts to fonn an irrigation district in order to execute on the
"high line extension" of the Strahorn Canal. II The situation, however, was not yet fit
for such an organization, and the Caldwell Irrigation District died shortly after it was
proposed.1 2 [See Exhibit A.]
While the Caldwell Canal initially received consistent financing from an investment
company, the Phyllis canal struggled with financial concerns from its inception. As a
result, the farmers under the canal faced great hardship from the time they filed for
their land. In August of 1886, the Idaho Statesmen reported that the Phyllis was
"partly constructed" by the Oregon-based Phyllis Canal Company. But by October,
construction had stopped as the owners looked for more investors in the Portland
area. 13 In July 1887, the lack of progress on the company's ditch enterprises caused
the Idaho Tri- Weekly Statesman to criticize the company as the "dog in the manger,"
with only about $500 worth of work done to date. 14 By the 1888 irrigation season,
the Phyllis Canal remained stalled with no prospects in sight. However, in August of
1888, the Phyllis Canal Company received an offer by Howard Sebree's Idaho
Irrigation and Colonization Company to purchase and resume work on the important
project. Although the existing owners rejected Sebree's offer, ownership rights to the
Phyllis were sold to the Idaho Mining and Irrigation Company (sometimes referred to

The Caldwell Tribune, May 2, 1891; Idaho Daily Statesman, Sept. 28, 1890.
Caldwell was Secretary of this company, but he, like Robert Strahom, was not himself a fulltime resident of the area, instead residing in Leavenworth, Kansas and periodically inspecting the railroad's
interests for whom he worked. Sebree, on the other hand, did in fact permanently settle in the Caldwell
area, becoming an important investor and patron of the fledgling town. Idaho Daily Statesman, Sept. 8,
1894.
9 The Caldwell Tribune, Oct. 31,1891; Nov. 7, i891.
10 Idaho Daily Statesman, April 20, 1894.
II Idaho Daily Statesman, June 13, 1895.
12 The Caldwell Tribune, April 10, 1897.
13 Idaho Tri-Weekly Statesman, Aug. 21, 1886; Idaho Tri-Weekly Statesman, Oct. 30, 1886.
14 Idaho Tri-Weekly Statesman, July 23, 1887.
7

8 Alexander
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as the New York Canal Company) shortly thereafter. IS "It is believed by many that
this ditch will now be pushed to completion," wrote the Caldwell Tribune on
September 22, 1888.
Following the ownership change, construction on the ditch steadily proceeded. In
March of 1890, representatives of the Idaho Mining and Irrigation Company, A.D.
Foote and C.H. Tompkins, Jr., signed a contract with W.C. Bradbury to complete the
canal to the Snake River, giving the canal the capacity to irrigate 40,000 acres ofland,
much of it between Nampa and Caldwell. 16 A flurry of construction occurred during
1890 under Bradbury's contract. 17 In May of 1890, the Phyllis reached all the way to
Nampa and by June, water was turned on in the upper portions. 18 In 1891, estimates
of the length of the Phyllis in the local papers varied from 20-50 miles. 19 Two years
later in 1893, the U.S. Geological Survey provided a more picture of the canal,
describing it as 54 miles in length, with a bottom of 12 feet at its head, depth of water
5 feet, and grade of2 feet per mile. 2o
Perhaps due to litigation between Bradbury and the Idaho Mining and Irrigation
Company, the farmers under the canal began to suffer from an unreliable water
supply even after the ditch was completed. In 1893, the Idaho Daily Statesman
reported that the Phyllis had not carried water for more than a year and the canal had
become damaged due to neglect. 21 In March of 1893, Bradbury reached a settlement
with the Idaho Mining and Irrigation Company that allowed him to begin repairs so
that the Phyllis would deliver water for the upcoming irrigation season, but Bradbury
himself remained obstinate and a source of great difficulty to the landowners,z2
Water was again officially turned into the Phyllis in June of 1893, but the
unwillingness of Bradbury to act in the best interest of the farmers led to unrest and
anxiety.23
Matters did not improve with Bradbury's purchase of the Phlllis and New York
Canals at a sheriff s sale for $184,000 in February of 1894,z When subcontractors
who had worked on the ditch began to file claims against Bradbury, he was forced to
file a petition with the courts to sell both the Phyllis and New York Canals in order to
settle said claims against him,zs During Bradbury's ownership ofthe Phyllis - which
continued until the Pioneer Irrigation District purchased it from him almost a decade
15 The Caldwell Tribune, Aug. 25, 1888; The Caldwell Tribune, Sept. 22, 1888. Idaho Daily Statesman,
Aug. 22, 1889.
16 Idaho Daily Statesman, Feb. 23, 1890; March 2,1890.
17 Idaho Daily Statesman, April 27, 1890.
18 Idaho Daily Statesman, May 20, 1890; Idaho Daily Statesman, June 1, 1890.
19 Idaho Daily Statesman, Jan. 1, 1891; Idaho Daily Statesman, May 13, 1891; The Caldwell Tribune, Jan.
9, 1892.
20 Thirteenth Annual Report of the United States Geological Society to the Secretary of the Interior 18911892, Part Ill-Irrigation (Washington: GPO, 1893).
21 Idaho Daily Statesman, March 14,1893.
22 Idaho Daily Statesman, March 26, 1893
23 Idaho Daily Statesman, June 10, 1893.
24 Idaho Daily Statesman, Feb. 9, 1894.
25 Idaho Daily Statesman, Aug. 28, 1894; Aug. 14, 1895.
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later - a three mile lateral to serve the south and west parts of Caldwell was under
construction. Despite these improvements, the farmers who depended on water from
the Phyllis struggled to obtain an adequate and reliable supply for the next few
years.26 In fact, the Statesman reported that the lack of water during the 1899 season
had caused an "almost entire loss of crops to some and great damage to others.,,27
Without water, the landowners had nothing.

26
27

Idaho Daily Statesman, July 9, 1900.
Idaho Daily Statesman, July 9,1900.
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Figure 1 Phyllis Canal Pipeline, c. 1890 Compliments of A.D. Foote
Courtesy of Brigham Young University, Idaho Mining and Irrigation Co., Photo CoUection

9jPa g c

785

,10.:.HO,

IlihiGA'flIC

.

-.

.

~"l ~'. 'a.:;":

Figure 2 Phyllis Line, 13-foot Drop at Nampa, c. 1890
Courtesy of Brigham Young University, Idaho Mining and Irrigation Co. Photo Collection

Figure 3 Phyllis Canal, Side Hill Work, c. 1890
Courtesy of Brigham Young University, Idaho Mining and Irrigation Co. Photo Collection
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Figure 4 Phyllis Canal, Crossing, Five Mile Creek, c. 1890
Courtesy of Brigham Young University, Idaho Mining and Irrigation Co. Photo
Collection

Figure 5 Phyllis Canal, Gutter of Pipeline, c. 1890
Courtesy of Yale University Library Special Collections
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Formation of the Pioneer Irrigation District:: 1899-1901
By the tum of the twentieth century, the farmers living on the land south ofthe Boise
River had begun to realize that their fates were largely in the hands of absentee
businessmen and faceless corporations who owned the canals and the water rights.
The farmers suffered great losses by said owners' seemingly arbitrary decisions about
when or even if to repair canals or other irrigation works. Those decisions, which
determined whether or not water was delivered, meant the difference between a good
crop that could sustain the family and be sold at market or a bad crop that would
necessitate the head ofthe family obtaining other work that took him away from his
homestead. Without a reliable source of water, the lands south of the river were
wasteland, barely able to support a farming population.
The farmers, who were angered by the lack of reliable water under the Phyllis Canal
during the 1899 season, attempted to organize under the Idaho Irrigation District law
which the state legislature passed March 6, 1899. Creating a district would provide
the farmers with some degree of self-control over their water and give them the
flexibility to operate and maintain the canal as they wished. Two districts were
conceived in the fall of 1899. The first, called the Phyllis and Caldwell Irrigation
District, was proposed to include lands lying under both the Phyllis and the Caldwell
Canals. The other, smaller district would have covered lands lying only under the
Caldwell?8 The former comprised approximately 22,000 acres, the latter 12,000. 29
The Canyon County Board of Commissioners met in January 1900 and approved the
larger district, which embraced lands lying under the Phyllis Canal and above the
Riverside Canal from the head of the Phyllis as far west as the Pipe Line Gulch, 35
miles from the head, with the exception oflowlands ofthe river bottom and adjacent
to Dixie Slough along with other lands already having water rights from another
source. The total acreage was 32, 515, only about 4000 acres of which was already
being irrigated. 3o Following a February vote in which landowners approved the
district by a large margin, the new district elected a Board of Directors in early
March. 3l
The petitioners, upon meeting with State Engineer D.W. Ross, immediately hired
Engineer A.J. Wiley to conduct surveys for them and to report on the potential
viability of an irrigation district in the areas proposed. The newly elected Board of
Directors designated Wiley to draft "such plans, maps, estimates, etc. as are required
by law in the preliminary work of perfecting the system whereby the distribution of
water for the district is to be effected.,,32 In another early action, the board also began
The Caldwell Tribune, Nov. 11, 1899.
The Caldwell Tribune, Dec. 23, 1899.
30 Idaho Daily Statesman, Jan. 5,1900; The Idaho Leader, Jan. 6, 1900; PID Minutes, May 15, 1900.
31 Pioneer Irrigation District Board of Directors Minutes, May 15, 1900, Pioneer Irrigation District offices,
Caldwell, ID. Hereafter "PID Minutes."; The Idaho Leader, March 3, 1900.
32 The Caldwell Tribune, March 10, 1900; PID Minutes, March 8, 1900.
28

29
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negotiations with Mr. Bradbury, the Phyllis's existing owner, who offered to sell the
Phyllis Canal for $75,000. The board took the offer under advisement and directed
the Secretary to communicate and negotiate with Bradbury so as to obtain control
over the critical canal. 33 The local paper speculated correctly that similar negotiations
were ongoing with Mr. Sebree regarding the purchase ofthe Strahorn, or Caldwell,
Canal as well. 34 Acting in his role as the engineer, Wiley offered preliminary
opinions in the fall of 1899 on the work to be done to the Phyllis to make it fully
functional. In reporting on the events, the Idaho Daily Statesman described the
Phyllis Canal as 35 miles long. However, according to Wiley, it was no longer
carrying its original capacity of water. At original construction, the canal had been 12
feet wide on the bottom and 20 feet wide at water level. When the canal reached
Nampa, its width was reduced to 8 feet wide on the bottom and 13.5 on the top.
Breaks and disrepair had limited its carrying capacity. Nonetheless, repairs to the
side hill portion could, according to Wiley, restore the canal's original capacity.35
With regard to the Caldwell Canal, Wiley's early assessment was that it could be
extended on a higher line (i.e. the "High Line") from Ten Mile Creek west, and that
the original canal could then be used as a distributing lateral. He also noted that said
plan would require an enlargement of the canal, including a ditch on the side hill
measuring 24 feet wide on the bottom, 3.5 feet deep, and 10 (ten) feet wide on the
top. He estimated that such improvements would cost $43,000, plus the $10,000 that
the existing owner, Mr. Sebree (acting on behalf of the Caldwell Real Estate and
Water Compan~, soon to be the Caldwell Land Company Limited), was asking for
.
the canal itself. 6
By spring 1900, Sebree was said to be strongly in favor ofthe district system and
"cheerfully" willing to do anything in his power to assist in facilitating a system of
water distribution. 37 The local papers contrasted his "spirit of liberality" with
Bradbury's tendency to "squeeze from the farmers every cent that can be squeezed"
in the negotiations over the Phyllis. 38 In May of 1900, the Pioneer Board of Directors
adopted a General Plan to address the District's needs and turned the plan over to the
State Engineer.
.
The plan itself was two-fold: a detailed explanation of the district's intentions with
regard to the purchase of the two canals and its plans for further improvements. Even
as early as 1900, the farmers in the district were aware of the natural features of the
land on which they had settled and how those features affected the behavior of
irrigation water. They knew that the lands in their District lay at the low end of a
basin to which water from upper lands drained, and they also had some level of
awareness of the rather shallow water table that existed in some parts of their district.
They were also acutely aware ofthe arid climate and the desperate need for water that
PID Minutes, March 8,1900; The Caldwell Tribune, March 10, 1900; Idaho Daily Statesman, March 1,
1900.
34 The Caldwell Tribune, March 17, 1900; PID Minutes, March 15, 1900.
35 Idaho Daily Statesman, Dec. 1, 1899.
36 Idaho Daily Statesman, Nov. 17, 1899.
37 The Caldwell Tribune, April 7, 1900.
38 The Caldwell Tribune, May 12, 1900.
33
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fanners typically experienced each season between August and the first half of
September, when the rains ceased and the rivers ran low. They noted that although
there may someday be plans for "storing the abundant flood waters of the Boise" to
accommodate this late season need, there did not yet exist any reservoirs to provide
reliable water for the last part of the growing season. 39 Thus, the district was left to
detennine the best way to accommodate the necessity for water on a vast acreage
throughout the entire irrigation season. In its General Plan, the board noted:
Of the water applied in irrigation a part is absorbed by the crop, a part is
evaporated from the ground, a part runs off the surface and returns directly to
the stream, and the remainder sinks into the ground. The water used by the
crop and evaporated from the soil is lost to the irrigation system, but that
running from the surface and that sinking into the ground is not lost. The
waste water from the fields will return by natural channel to the main stream
or it may be gathered in artificial channels and used on other land. The water
which sinks into the ground will first fill the sub-soil, and then reappear as
springs in the lowest part of the valley, where the main stream is located.
[Emphasis added.]
To take advantage of the return flows and seepage water, the plan suggested
constructing a new Caldwell Canal upon the high line location rather than enlarging
the existing canal. "The greatest possible percentage of the land in the District should
be irrigated from the lowest available point on the river in order to take advantage of
the return waters," the plan contended, "and the High Line covers a considerably
larger tract than the present canal." Thus, even the District's original construction
plans included comprehensive strategic engineering to both drain upper lands and to
in tum deliver that water to lower lands. Under "System of Distribution," the board
continued to make its point:
As a necessary adjunct to its lateral system the District will provide drainage
channels to collect the water waters, and convey them to lower laterals for
redistribution. Title to all waste waters must be vested in the District, whose
duty it will be to see that they are not allowed to become a menace to the
health and a damage to the property of the residents, as well as an eyesore to
its visitors, when by a properly arranged drainage system they can be
converted into an important aid to the water supply. [Emphasis added.]
Finally, after examining various alternatives, the report recommended the purchase of
the Phyllis Canal- even at the somewhat exorbitant price of $75,000 - as well as the
purchase of the Caldwell Canal. It explained the plan for canal improvements to be
made, and also outlined the type of works that would be used for water measurement
and headgates. The estimated cost for purchase and improvements of both canIs
came to $193,315, and the plan recommended that bonds in said amount be issued.
39 Deer Flat and Arrowrock Reservoirs were part of the U.S. Bureau of Reclamation's Boise Project, and
were completed in 1908 and 1915, respectively; Lucky Peak was an Army Corps of Engineers project and
was completed in 1955.
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They would only be disposed of by the District "as necessity may direct.,,4o A bond
election was ordered to be held on July 28, 1900, at which time the board was
authorized by voters to issue $200,000 in bonds to pay for the purchases and planned
41
works.
Upon the bond election's results and in accordance with the law, the District board
directed its attorney to initiate special proceedings at the District and Supreme Courts
to confinn the board's proceedings thus far. 42 Unfortunately for the people who had
worked so hard to make the District a reality, the courts ruled against the District's
plans in November 1900. The ruling stated that the District was "a trifle short on
land," and that not enough of it was assessable. The law required that 25% ofland in
a District be assessable, and petitioners had not been accurate in their calculations. 43
To the farmers' dismay, the Phyllis remained in the hands of Mr. Bradbury.
Discouraged but detennined, the petitioners submitted a new petition to the Canyon
County Commissioners, who were expected to hold a hearing on it on January 15,
1901. 44 The record indicates that the commissioners did not hear the petition until
April 15, 1901, after the District petitioners adjusted the boundaries to exclude some
lands not benefited by the proposed District. 45 State Engineer D.W. Ross presented
his report on the proposal to the Commissioners in May, the District held its election
in early July, and the courts ruled favorably on the district in December. 46
Throughout 1901, the board made an examination of all of the lands in the district to
detennine assessments, opting to charge all the lands at the same rate of $6/acre. 47
The board also passed bylaws, a revised General Plan, and held a bond election in
October to raise funds for the purchase of the canals. 48
The new plan, passed in September 1901 was almost identical to the plan passed by
the board during the first iteration ofthe District's petition. The plan specified that
the District planned to re-build the Caldwell Canal on a higher level with a shallower
grade, using the same heading on the river. The plan noted that the current canal's
grade was 3 % feet to the mile, "which is greatly in excess of what is either necessary
or desirable." The plan was to keep the canal's same line for the first three miles to
what was known as the "big cut," and then diverge from it and run from half to % ofa
mile above it at a grade of35 inches per mile. The board also hoped to take
advantage of the area's return flows with this canal. Estimates ofthe new canal's

"General Plan," in PID Minutes, May 15, 1900.
PID Minutes, June 26, 1900; The Caldwell Tribune, June 30, 1900; PID Minutes, July 31, 1900.
42 PID Minutes, July 31, 1900.
43 The Caldwell Tribune, Nov. 17, 1900.
44 The Caldwell Tribune, Dec., 15, 1900.
45 PID Minutes, General Plan, Sept. 3, 1901.
46 The Idaho Leader; May 25, 1901; The Idaho Leader, Dec. 14, 1901; PID Minutes, July 11, 1901.
47 PID Minutes, July 24, 1901. The flat rate assessment became a general policy of the district throughout
the period that this report covers.
48 PID Minutes, Sept. 10, 1901.
40
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costs had crept up slightly over the previous year, coming to a total of just over
$207,000, for which the District planned to issue bonds. 49
After much angst over the cost of the Phyllis, the board secured purchase ofthe two
canals from Bradbury (for the Phyllis) and Sebree/Caldwell Real Estate and Water
Company (for the Caldwell) during the first six months of 1902. 50

Early Years of the Pioneer Irrigation District:: 1901-1912
With the canals purchased and the existence of the Pioneer Irrigation District secure,
the next few years were spent upgrading the facilities and ensuring the delivery of
water to the farmers. The board also maintained a dogged focus on improvements
that would increase the irrigable acreage within the District. The neighboring .areas to
the east and the south were also in the midst of expansion, thanks to the passage of
the Reclamation Act in 1902 and the subsequent authorization of the Boise Act in
1905. (See below.) No one anticipated, however, the problems that would come with
such a vast increase in irrigation.
In September 1902, the Pioneer board voted to advertise for bids to enlarge the two
canals. With regard to the Phyllis, the Board proposed improvements to enable the
canal to carry its ultimate capacity of water from its point of diversion to Five Mile
Creek, a distance of about six miles. The board also envisioned the Caldwell Canal
being enlarged from its point of diversion to the point where it encountered the line of
the High Line survey at Indian Creek. 51 Work on both canals involved repairing the
side hill cuts, where the canals climbed out of the river bottom and up to the bench
land. 52 Such work was some of the hardest and most expensive to construct. In
November, the board awarded the contract for both the Phyllis and Caldwell
enlargements to Faris and Kesl who offered a bid of $65,000 for the work. The
enlargement plans included taking the Phyllis canal from 14 feet wide on the bottom
to 28 feet, with a top width of 45 feet. The District hoped to use it as a feeder canal to
the Caldwel1. 53 Although their contract required them to complete their work in the
spring of 1903, the contractors encountered difficulties in fulfilling their obligations
and did not complete the work until sometime in 1904. 54

PID Minutes, Sept. 5, 1901.
Idaho Daily Statesman, April 30, 1902; The Idaho'Leader, May 3, 1902; Idaho Daily Statesman, June
24, 1902; PID Minutes April 10, 1902; PID Minutes, June 14, 1902.
51 PID Minutes, Sept. 20, 1902.
52 The Idaho Leader, Oct. 1, 1902.
53 PID Minutes, Nov. 6,1902; Dec. 11, 1902; Idaho Daily Statesman, Dec. 12, 1902; The Idaho Leader,
Dec. 10, 1902; Dec. 13, 1902.
54 Idaho Dai~y Statesman, April 29, 1903; Oct. 1, 1903. There was some concern on the part of the Pioneer
Board that Faris and Kesl would not complete the work. The board passed an extension for the contractors
on April 14, 1903. Even after that time, the work was not completed. The record is unclear as to when and
how the work was finalized.
49

50
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The year after awarding the initial enlargement work to Faris and Kesl, the District
decided to-continue the enlargement of the two primary canals for a further distance.
At the same time, it opted to cease allowing new lands into the District for fear of
being unable to provide water for them. 55 During 1903, new contracts were let to
continue the work of enlarging the Phyllis an additional twelve miles to Star, going
from a bottom width of eight feet to 27 feet. 56 The board also accepted and awarded
bids to construct the Caldwell High Line to two contractors for two different sections
of the work, the first to Bisset, Marsh, and Reeser, who would construct the canal
from station 171 to station 358, and the second to Metcalf and Nicholas who would
construct the High Line from Mason Creek to Indian Creek. 57 The new canal was to
take out of the Boise River at the same place as the original Strahorn (Caldwell)
Canal and run 10 miles along higher bench land than the original ditch. It was
surveyed to be in the shape of a crescent. 58 In the meantime, during the 1904 season,
the old Caldwell Canal continued to be utilized as a lateraI. 59 Work on both the
Phyllis and Caldwell Canals was completed to a degree, without incident. That
spring water was turned in to the delight of the farmers, who now felt assured of a
reliable water supply. 60
As with most projects in the Boise Valley, the next stage of progress was not
immediate or linear. There was some hesitation - perhaps dictated by monetary
concerns - to continue work on the High Line of the Caldwell. In May 1904, a board
member fonnally suggested that the board examine the old Caldwell Canal from the
point where the new High Line Canal emptied into it to its terminus, to determine
whether it was necessary to complete the new "lateral" right away. After conducting
the examination, the board decided that "the completion of the High Line lateral is
not necessary. ,,61 Additionally, they did not abandon the Old Caldwell Canal in the
area in which it had been replaced by the new High Line, being instead "convinced
that benefit will accrue to the District through maintaining the old Caldwell Canal,
from Mason Creek down," and opting to keep the canal open "for the purpose of
catching waste water and redistributing the same.,,62 [Emphasis added.]
Additional improvements were made over the course of the next six years. The
Phyllis side hill section was enlarged again between 1907-1908 with the use of a
District-purchased dredge. 63 The farmers in the District were increasingly successful,
subsisting and supporting families thanks to the water being delivered through these
two canals onto their largely productive lands.

PID Minutes, June 2, 1903.
Idaho Daily Statesman, Oct. 1, 1903; The Caldwell Tribune, Oct. 17, 1903.
57 PID Minutes, Oct. 1, 1903.
58 Idaho Daily Statesman, Sept. 13, 1903; PID Minutes, Oct. 1, 1903.
59 PID Minutes, AprilS, 1904.
60 The Caldwell Tribune, March 14, 1904; April 16, 1904; Idaho Daily Statesman, April 28, 1904.
61 PID Minutes, May 3, 1904.
62 PID Minutes, May 12, 1904.
63 PID Minutes, Oct. 15, 1906; Feb. 6, 1907
55
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Pioneer Irrigation District, the Boise Project, and the
United States Rec1amation Service, 1902-1912
As the Pioneer District continued its work during the first decade of the 20 th century,
irrigation and reclamation in the West underwent a dramatic transformation. And
while the Pioneer District was determined to remain a private entity, it did not operate
in isolation from broader changes in neighboring desert lands south of the Boise
River. The most significant event to occur during this period was Congress's passage
of the Reclamation Act, or the Newlands Act, in 1902. The law provided federal
dollars for the construction of reclamation projects across the West, and the Boise
area was one of the new agency's first targets.
Because hydrological systems do not conform to arbitrarily created human
boundaries, irrigation development that occurred in the desert south of the Boise
River but outside of Pioneer's boundaries nonetheless impacted the District's
operations. Thus, while the particular history of the U.S. Reclamation Service's
Boise Project itself is not within the scope of this report, it is important to understand
three issues: the general history of the Project, the federal activity in the Boise desert
during the first two decades of the twentieth century, and the evolving relationship
between the Pioneer District and the Project.
Created by the 1902 Reclamation Act, the U.S. Reclamation Service was highly
aware of the problems confronting fanners who needed water late in the irrigation
season. Because the agency had access to the funding for the construction of water
storage facilities, the Service began to actively survey this land in 1903-1904 in an
attempt to determine the best location for a dam and reservoir. Upon receiving an
enthusiastic report on the project's potential, Congress authorized the project, initially
called the "Payette-Boise Project," in March 1905, and allocated $1,300,000 from the
Reclamation fund to conduct the work. 64 By then, landowners throughout the Boise
Valley had formed the Payette-Boise Water Users' Association, contracting with the
United States to return the cost of building the necessary structures. 65 The Service
commenced work immediately, completing the Deer Flat Reservoir just a few years
later, an off-river reservoir site approximately four miles west of Nampa fed by water
diverted through the Reclamation Service's New York Canal.
Soon after the Project's authorization, a relationship developed between the
Reclamation Service and the Pioneer District. Many landowners in the Pioneer
District signed stock subscriptions with the Payette-Boise Water Users' Association
in 1905, and the District itself signed a contract with the association in 1906 in the
hopes of receiving late season water through the Service's facilities. But being a part
of the Association meant that the District lands were subject to liens held by the

64 F.R. Newell, Ninth Annual Report of the Reclamation Service (Washington, D.C.: Government Printing
Office, 1911): 107.
65 Ibid, 107.
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Association, which later posed problems for the District. 66 Additionally, the newly
developed lands watered by the Boise Project created a good deal of seepage water
that, by virtue of Pioneer's location in the hydrological system, waterlogged large
swaths of District lands, thereby rendering much it useless for meaningful cultivation.
By 1909, it had become clear that the two Reclamation Service and Pioneer Irrigation
District would have to work together to ensure the continuation of productive lands.

Drainage of Desert Lands South of the River and other
Improvements, 1909-1922
Individual landowners began reporting waterlogged lands in the Pioneer Inigation
District as early as December 1904. 67 The continued irrigation oflands under the
Phyllis and Caldwell Canals and the increased irrigation on other lands across the
southern desert created a dual set of concerns for the farmers in the Pioneer District.
First, there was a great deal of unabsorbed water flowing onto the lower-lying lands
in the Pioneer District; second, the water table underlying the lands had gradually
begun to rise either to land surface levels or very near. The continued seepage and
return flow water gradually began to ruin what recently had been productive
farmlands. Farmers, who relied exclusively on the productiveness of the lands for
their livelihood, could not survive in the barren desert without water to farm or
drainage in the areas which had become swamped. The economic impact of the
swamping was severe. The farmers, who could finally rely on a steady delivery of
water, were now faced with a problem that none had anticipated - too much water on
their land.
The Reclamation Service was also struggling to solve the problem of seepage in the
Boise Project. Because their upland projects were often the cause of seepage onto
lower lands, the Service found itself subject to liability. To contend with the issue,
the District and the Service began working together to solve the problem soon after
Deer Flat Reservoir was constructed in 1908. Beginning in March 1909, the
Reclamation Service's Project Engineer, Edward Hedden, came frequently to the
Pioneer Irrigation District board meetings to discuss the Service's desire to divert
seepage water from Deer Flat into the Phyllis Canal, which ran immediately below it.
The District was wary of the partnership, engaging in it only reluctantly and insisting
that the Service cease the diversion into the Phyllis as of October 1, when the District
needed the Phyllis to be dry in order to conduct seasonal repair work. 68
66 F.W. Hanna, Project Engineer to Supervising Engineer, U.S. Reclamation Service, Feb. 9, 1912, "260-A
BOISE PROJECT Drainage of Pioneer Irrigation District Thru 1912 260-A," Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, Record Group 115, Records of the
Bureau of Reclamation, National Archives and Record Administration, Rocky Mountain Region. Hereafter
"RG 115."
67 PID Board Minutes, Dec. 6, 1904; Sept. 5, 1905.
68 PID Minutes, March 2,1909; May 4, 1909; June 1, 1909; Aug. 3,1909. F.E. Weymouth to Director, U.S.
Reclamation Service, July 8, 1909,699-6 Boise Project, Idaho. Grant of right for U.S. to flow seepage
water into canal of 699-6, Entry 3, General Administrative and Project Records, 1902-1919, box 406, RG
115.
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Figure 6 June 22,1914
"Reclaimed land on U.S. Drain to Upper Embankment. Flats on either side of drain are now covered
with heavy wheat crop. Before drain was constructed they were immense swamps covered with
bullrushes. ,,69

260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391 , RG 115.
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By January 1910, the seepage problem clearly necessitated a District-wide solution.
Describing the situation some years later, engineer R.J. Newell wrote:
There was a large increase in the irrigation of lands lying higher on the valley
slope, mainly in the federal project, and the water table began to rise rapidly.
Seepage conditions, already observable, spread and demanded attention. Forests
of tules took possession of the low lands in the principal draws and alkali deposits
appeared in many cases. Apparently the groundwater table did not parallel the
ground surface but was near level transversely to the general valley slope, thus
coming to or near the surface in the draws while the slightly higher ridges did not
suffer. 70
The District board approached what it called "the waste water problems" with its
attorneys in January of that year,71 but it was not until July 1910 that the board was
forced to deal with the matter by a group of landowners living in the vicinity of the
Midway school house (located on the Oregon Short Line approximately halfway
between Nampa and Caldwell). The landowners had met earlier in the month and
appointed a three-person committee to petition the board, resolving that there was
"great need of such drainage system at the present time, and this need is growing
greater and more urgent each succeding [SIC] year." Therefore, they requested that
the District construct a system to:
provide drainage channels to collect the waste waters and convey them to lower
laterals. for redistribution. Title to all waste water must be vested in the district,
whose duty it will be to see that they are not to become a menace to the health and
a damage to the property of the residents, as well as an eyesore to its visitors,
when by a properly arranged drainage system they can be converted into an
important aid to the water supply. 72
Upon receiving the resolution at a special board meeting, the board directed its
attorneys to submit a written opinion at their next meeting on whether or not the
district could legally issue bonds for the construction of a drainage system. 73 The
attorneys offered their opinion at the next board meeting, recommending two
strategies: first, that the board should first obtain a survey and an estimate of the drain
system before issuing bonds, and second, that they needed to call an election and
obtain a ruling from the courts as to whether or not the board had the legal right to
issue bonds for drainage purposes. 74 The board directed their attorneys to advise
them on the best way to proceed.

70 R.J. Newell to Chief Engip.eer of Bureau of Reclamation, Jan. 22, 1931,636 Payments - Drainage,
Pioneer Irrigation District Historic Records, Basement Drawers.
71 PID Minutes, Jan. 20,1910:
72 PID Minutes, July 16,1910.
73 PID Minutes, July 16, 1910.
74 PID Minutes, Aug. 2, 1910. Edward Hedden also provided a written opinion at this board meeting that
the cost of surveying the district would be approximately $10,000, or $.30/acre.
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Surprisingly, in spite of the great need for drainage, there remained a simultaneous
need for supplemental water, particularly in the lower ends of the District and in the
late irrigation season. A group oflandowners who were at the low end of the District
had created an organization called the Idaho Promotive and Protective Association.
The association petitioned both the District board and the Reclamation Service to
cooperate with them in inaugurating a "more complete irrigation system,,75 so as to
obtain additional water. The farmers on District lands, accustomed to fending for
themselves, were clearly suffering from one of two opposite plagues: waterlogged
land or inadequate water.
After struggling with the problem, the District board came to realize that it could
simultaneously solve its drainage problem and provide additional water in the late
season. Although it was clear that there would have to be some level of cooperation
between the District and the Reclamation Service and that by working together, all
the land south of the river might be aided, the Pioneer Board did not feel it had the
luxury of waiting for the Reclamation Service to join its efforts. Discussions had
begun between the entities in 1911, both regarding collaboration on drainage beyond
the Deer Flat seepage as well as the release of District lands from the Water Users
Association. But communication was painfully slow and tedious at the time, and
various Reclamation Service officials provided conflicting messages as to whether the
agency would participate in either the draining of the lands or the release of District
lands from the Water Users Association. 76 With the final decision in Farmers'
Cooperative Ditch Company vs. Riverside Irrigation District decided in 1909 and the
District now clear on their decreed yet inadequate water rights,77 Pioneer realized that
its needs could not wait. Thus, it resolved in September 1911 that:
there are large quantities of waste and seepage water within the boundaries of the
District which, if the same could be conserved, could be applied to a beneficial
use upon the lands of the District and would thereby be a great benefit to the
District. .. these waste and seepage waters within the District are ruining the lands
of the District and that by collecting the same in ditches and by pumping the
water collected thereby into our canals, the District would work a double benefit
for itself. 78 [Emphasis added.]
In particular, the board believed that by digging a large ditch through the lands
bordering Mason Creek, Indian Creek, and the Dixie slough, "a large supply of water
could be obtained, which is greatly needed for irrigation." The members then hired
Edward Hedden, previously employed by the Reclamation Service, to examine the
lands in those areas and determine the amount of water that could be obtained by such
a plan. 79 It took only two months for Hedden to examine the tract and create a
PID Minutes, Oct. 4, 1910; Dec. 3,1910.
PID Minutes, Feb. 11, 1911, March 7, 1911; Apri14, 1911. Director to F.E. Weymouth, Sept. 25,1911,
260-A BOISE PROJECT Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
77 Farmers' Co-operative Ditch Company v. Riverside Irrigation District, Ltd., et al.,16 Idaho 525
78 PID Minutes, Sept. 19, 1911.
79 PID Minutes, Sept. 19, 1911.
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general plan of construction, the estimates for which came to slightly over $313,000.
The board approved his plans unanimously on November 18, 1911, and set the bond
election for February 9, 1912. 80
Immediately thereafter, the Pioneer Irrigation District officially petitioned the
Payette-Boise Water Users Association to be released from the obligation of
membership. Pioneer explained its history with the Boise Project in its request,
stating that the original 1905 contract with the Service had provided the District with
late season water from Deer Flat Reservoir. Sometime after that contract was signed,
the Reclamation Service changed its storage of late season water to the Arrow Rock
Reservoir, causing an increase in cost to Pioneer Irrigation District without its
consent, according to the official petition. Thus, the District felt it had ample
justification for requesting release. Additionally, the District wanted to construct the
drainage facilities privately, and knew that without such a release, it would be
difficult to raise the bonds necessary to finance the construction. 81 The District's
pleas fell on deaf ears, and the Association voted to deny the petition, forcing the
District to remain in the Association. The Director of the Service informed the
District of the decision by letter. 82

PID Minutes, Nov. 18, 1911.
Petition in the Matter of the Application of the Pioneer Irrigation District and the Landowners Within the
Boundaries of Said District to Withdraw from the Payette-Boise Reclamation Project, Jan. 10, 1912, in
260-A BOISE PROJECT Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
82 Director of U.S. Reclamation Service to the Directors of Pioneer Irrigation District, Dec. 14, 1911, 260A BOISE PROJECT Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
80

81
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Figure 7 June 22, 1914
"Scene on Upper Wilson Slough four miles above where the dredge is now working ... [This will be)
made ready for crops in 1915. Four years ago this was some of the fmest agricultural land in the
Boise Valley, now a lake of rushes. ,,83

83 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 8 June 22, 1914
"Whitehead & Bradley's once prosperous 10 acre prune orchard from which four car loads of
prunes were marketed four years ago. Now completely ruined by seepage.,,84

84 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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"Scene in H.G. Monee's

orchard~

Figure 9 June 22, 1914
Trees dying off and a heavy growth of rushes growing up among
the trees. ,,85

85 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 10 June 22, 1914
"Young orchard on Chas Verheyn's Ranch giving way to serious seepage conditions. These trees
blossomed this spring but were to [sic] nearly drowned to produce foliage. Some of the trees may live
as the ground water has been lowered approximately 6 ft. by the Mason Creek Drain.,,86

86 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 11 June 22, 1914
"The famous Pittenger nursery on Mason Creek which netted the owner an income of $9,000 per
year but which has been practically submerged for the past three years. The drain has been dug
through this place for 40 days. Mr. Pittenger has mowed and burned most of the rushes and has a
large acreage plowed.,,87

87 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 12 June 22, 1914
"Whitehead & Bradley's ruined orchard in the foreground. H.G. Monee's apple orchard in the back
ground. Note lack of foliage on trees due to waterlogging of ground by seepage from ground
waters. ,,88

88 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Despite early indications that the Reclamation Service would not participate in the
construction of Pioneer's drainage facilities, cooperation with the government now
looked likely. The Reclamation Service had never disagreed that drainage was
necessary throughout the lands south of the Boise River, but for a variety of reasons,
had initially thought it impossible to pay for such works. After months of back and
forth communication among themselves, however, Service engineers and attorneys
had since concluded that the work was better done by the government and not by the
District, and they had also opined that the 1902 law did in fact enable such work. It
was near impossible to construct a drainage system that would serve only the lands in
the District, they reasoned, with one engineer arguing: "The drainage system ... ofthe
Pioneer Irrigation District cannot be made an entirely independent system from some
of the lands ofthe rest ofthe Boise project.,,89 They therefore agreed that it would be
more appropriate to build a system that would serve all the lands in the area jointly.
Reclamation Service officials felt that the cost estimates Hedden came up with in the
fall of 1911 were fair. 9o Thus, although the Water Users Association had voted to
deny the District's withdrawal, the Director of the Reclamation Service recommended
to the Secretary of the Interior in January 1912 that the District be released from the
Boise Project under certain conditions: 1) that a stipulation be made with regard to
exchange of water with the Phyllis Canal; 2) that the proposed drainage ditches be'
large enough to carry water from Deer Flat and other lands above the Phyllis; and 3)
that the land owners below the Phyllis agree to make no further claim for damages
from seepage water above the Phyllis. 91
Almost as though the Reclamation Service had ordered it, the special bond election in
called by Pioneer for February to pay for drainage construction failed, and the District
was left no choice but to negotiate with the government agency regarding the
drainage. The engineers on the Boise Project were now convinced of the importance
of building an integrated system for the entire area south of the River. As Frederick
Newell, director of the Reclamation Service reiterated, the District itself is
"practically surrounded by the Boise project, and no adequate system of drainage for
the Boise project can be carried out without at the same time providing for a certain
amount of drainage of the Pioneer District.,,92 As part of the Service's effort to
propose a solution of its own, an engineer on the Boise project provided his own
version of a plan for the drainage system in July 1912. It included estimates and
project plans for the various ditches, as well as a map indicating what he believed the
89 F.W. Hanna to Supervising Engineer, U.S. Reclamation Service, Feb. 9,1912, 260-A BOISE PROJECT
Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General Administrative and Project
Records, 1902-1919, Boise 260A, Box 391, RG 115.
90 F.W. Hanna to Supervising Engineer, U.S. Reclamation Service, Feb. 9, 1912, 260-A BOISE PROJECT
Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General Administrative and Project
Records, 1902-1919, Boise 260A, Box 391, RG 115.
91 F.W. Hanna to Supervising Engineer, U.S. Reclamation Service, Feb. 9, 1912, 260-A BOISE PROJECT
Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General Administrative and Project
Records, 1902-1919, Boise 260A, Box 391, RG 115.

F.H. Newell to the Honorable Secretary of the Interior, April 26, 1912, 260-A BOISE PROJECT
Drainage of Pioneer Irrigation District Thru 1912 260-A, Entry 3, General Administrative and Project
Records, 1902-1919, Boise 260A, Box 391, RG 115.

92

30 I P a

b( f

e

806

priorities should be, based on what he perceived to be the greatest need. The majority
of the drains covered in the 1913 contract were built in the western part of the
District. Mason Creek, Dixie Slough, Wilson Slough, Purdum Gulch, and Elijah
Slough were included in the group he called the "No.1" drains. "No.2" drains
included Dixie Slough, Noble Slough, and Solomon Slough. Finally, the lowest
priority group, the "No.3" drains consisted of Dixie Slough, Moses Slough, Noble
Slough, Solomon Slough, Jacob Slough, and Isaiah Slough. 93 The Service plan
included a slightly greater number of drains than Hedden's plans had envisioned, and
limited the financial outlay to $350,000.
The Service drafted a contract favorable to Pioneer, with the Reclamation Service
building and financing the drains and Pioneer paying the costs back over time.
Electors in the District approved the terms of the contract in a special election that
fall,94 and directors immediately arranged for a petition to be reviewed by the courts
in order for the contract to be ''judicially examined, approved and confirmed.,,95
Pioneer Irrigation District and the United States signed the agreement in February
1913, providing a $350,000 advance by the government for a drainage system in the
Pioneer Irrigation District, and new terms for water delivered from Arrow Rock
Reservoir to the District. 96 The contract became effective on April 23 ofthat same
year.97 The $350,000 was expected - and stated as such - to be insufficient to drain
the entire District, but any degree of construction was expected to make some
significant progress toward drainage of the worst waterlogged lands and to help
deliver water to lower lying lands in the late season. Crews were employed
throughout the summer of 1913 to conduct surveys, make test pits, determine
topography, and classify subsoil. Construction of the drains began in November, and
continued into 1915.98 And in October 1913, the Payette-Boise Water Users
Association finally released all lands within the Pioneer District from obligation.

Walter Ward to Acting Project Engineer;July 30, 1912, 260-A BOISE PROJECT Drainage of Pioneer
Irrigation District Thru 1912 260-A, Entry 3, General Administrative and Project Records, 1902-1919,
Boise 260A, Box 391, RG 115.
94 PID Minutes, Nov. 6, 1912. Election was held Oct. 29, 1912.
95 PID Minutes, Dec. 3, 1912.
96 The voters approved the contract in October 1912; the Idaho Supreme Court passed favorably on the
contract on February 15,1913. The contract provided the District with a $560,000 interest in Arrowrock
Reservoir in addition to the drainage authorization. William M. Green, "Report of Drainage Operations in
the Pioneer Irrigation District and the Nampa and Meridian Irrigation District of the Boise Project," Dec.
1917, p. 9, Project Reports, 1910-1955, 8NN-115-85-019, Box 59, RG 115.
97 William M. Green, "Report of Drainage Operations in the Pioneer Irrigation District and the Nampa and
Meridian Irrigation District of the Boise Project," Dec. 1917, p. 9, Project Reports, 1910-1955, 8NN-1l585-019, Box 59, RG 115.
98 William M. Green, "Report of Drainage Operations in the Pioneer Irrigation District and the Nampa and
Meridian Irrigation District of the Boise Project," Dec. 1917, Project Reports, 1910-1955, SNN-115-85019, Box 59, RG 115.
93
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Figure 13 July 1912
Map Showing General Location of Drainage Ditches in the Pioneer Irrigation District99

Map Showing General Location of Proposed Drainage Ditches in the Pioneer Irrigation District, 260-A
BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391 , RG 115.
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Figure 14 1914
lOO
U.S. Reclamation Service Diagrams of the Mason Creek and Elijah Slough Drains

100 Report of Drainage Operations in the Pioneer Irrigation District and the Nampa and Meridian Irrigation
District of the Boise Project, by Wm. M. Green, Dec. 1917, Project Reports, 1910-1955, 8NN-115-85-019,
Box 59, RG 115.
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Figure 15 June 22, 1914
"Electric Dredge on Wilson Slough Drain."lol

101 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 16 June 22, 1914
"Electric Dredge on Wilson slough drain about three miles from Caldwell, showing immense tract of
swamp land."lol

102 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 17 June 22,1914
"Dredging on Wilson Slough Drain. Note development of water, approximately 2 sec. ft. in 600 feet
of ditch. ,,103

103 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 18 (no date, likely June 22, 1914)
"View showing drainage from water bearing strata on Mason Creek Drain." 104

104 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.

371 P age

813

...,.....: ....;.-.-:-. : . ~ ~ -"::..: , ,.

.

--,----~~ ;.
'

~

.

-;-'.: -:

Figure 19 June 22, 1914
"View on Mason Creek Drain showing large discharge of water from water bearing strata. This
picture was taken 30 days after the dredge passed this point. The drain through this section of the
country is developing approximately 7 sec. ft. of water per mile."IOS

105 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.

381 P age

814

,",

'" ~-.. , ; '.< •

Figure 20 June 22, 1914
"View on Mason Creek Drain near the Chas. Verheyn orchard. This drain is developing
approximately 7 sec. ft. of water per mile through this country."I06

106 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 21 June 22, 1914
"Mason Creek Drain where it passes through the once famous orchard section about one and onehalf miles from Nampa, Idaho. ,,107

107 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 22 June 22,1914
Electric Dredge excavating, Purdam Slough Drain on Lemp's Ranch." 108

108 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 23 June 22, 1914
"Dredge bucket loading in hard cemented gravel on Purdam Slough Drain." 109

109 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Figure 24 June 22, 1914
"Excavating for bridge sills on road crossing on Purdam Drain."llo

110 260-A BOISE PROJECT Drainage of Pioneer Irrigation District 1913-1914 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
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Between 1913 and 1915, the drainage ditches, which were intended to not only drain
waterlogged lands, but to augment the District's water supply, were built across the
Pioneer Irrigation District in the phases outlined in the Reclamation Service's plan. III
It was clear by late 1914 that the costs incurred in building the system were
considerably less than all parties had expected. However, in that same short period of
time, the water table in the eastern end of the District has risen rapidly, causing
damage to farmlands there, as well. Thus, arrangements were made to negotiate a
supplemental contract between the Pioneer District, the Nampa Meridian Irrigation
District (which borders Pioneer on the East), and the Reclamation Service to
construct additional drainage works. I 12 By June 5, 1915, all work under the original
1913 contract had been completed successfully at an approximate cost of only
$193,000,113 and the supplemental contract was signed ten (10) days later. The
contract itself acknowledged the rise in the water table, noting "that the danger of
seepage in that portion of the District is becoming alarming, and that an additional
drain or drains should be constructed in said portion of the Pioneer District at a
location where non was ... contemplated under the original contract." I 14 The 1915
contract included plans to construct a deep drain at the eastern end of the Pioneer
District, as well as the Moses, Nampa, Midway, East Caldwell, Grimes, 115 Madden
Spur, West End, Parker, Bardsley Gulch, North and South Phyllis drains, and
Caldwell Feeder drains. 116 Not all ofthe drains were anticipated or planned when the
contract was signed; some were added as construction progressed and needs were
better understood. 117 In 1916, Pioneer also requested that funds be spent out of the
initial $350,000 to construct a cement lining for the Phyllis Canal, which had been
responsible for a great deal of seepage water at the place where it skirted the hillside
in Ada County, near the head ofthe canal. The Service denied that request. I 18
III There are many references to such intentions. There was an agreement drawn up between the
Reclamation Service, the Pioneer Irrigation District, and the Nampa Meridian Irrigation District in
approximately 1916 specifically for the saving of water in the Five and Ten Mile drainage systems. Said
water was to be, with "three short ditches" constructed, "turned into the Caldwell High Line Canal and
through said canals applied to beneficial use for irrigation purposes." Draft agreement between United
States of America, Nampa & Meridian Irrigation District and the Pioneer Irrigation District, undated, 260A BOISE PROJECT Drainage of Pioneer Irrigation District 1915-1919 260-A, Entry 3, General
Administrative and Project Records, 1902-1919, Boise 260A, Box 391, RG 115.
112 E.B. Hoffman to Mssr Bien, Nov. 30, 1914, 260-A BOISE PROJECT Drainage of Pioneer Irrigation
District 1913-1914 260-A, Entry 3, General Administrative and Project Records, 1902-1919, Boise 260A,
Box 391, RG 115.
113 William M. Green, "Report of Drainage Operations in the Pioneer Irrigation District and the Nampa and
Meridian Irrigation District of the Boise Project," Dec. 1917, p. 15, Project Reports, 1910-1955, 8NN-11585-019, Box 59, RG 115.
114 Jan. 2, 1915 Draft of 1915 contract, 636 Payments - Drainage, Pioneer Irrigation District Historic
Records, Basement Drawers.
115 PID Minutes, Aug. 10, 1915.
116 A.P. Davis to the Secretary of the Interior, Aug. 14, 1916, 260-A BOISE PROJECT Drainage of Pioneer
Irrigation District 1915-1919 260-A, Entry 3, General Administrative and Project Records, 1902-1919,
Boise 260A, Box 391, RG 115.
117 R.M. Patrick to Chief Counsel, March 2, 1916, 260-A BOISE PROJECT Drainage of Pioneer Irrigation
District 1915-1919 260-A, Entry 3, General Administrative and Project Records, 1902-1919, Boise 260A,
Box 391, RG 115; PID Minutes, Feb. 1, 1916.
118 In the Matter of the Application of the Pioneer Irrigation District to Use Balance of Drainage Fund for
the Cementing of Phyllis Canal Where Said Canal Skirts the Hillside in Ada County, Idaho, June 6, 1916;
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Figure 25
Five Mile Drain above Phyllis Crossing1l 9
D.W. Cole to J. Jester, Jr., Pioneer Irrigation District, June 27, 1916, both in 260-A BOISE PROJECT
Drainage of Pioneer Irrigation District 1915-1919 260-A, Entry 3, General Administrative and Project
Records, 1902-1919, Boise 260A, Box 391, RG 115.
119 Report on How the Return Flow from Lands on the South Side of the Boise River is Effected by
Drainage, Evaporation, and Reservior [sic] Losses, S upplimentary [sic] to 1916 and 1917 Drainage Reports
for the Pioneer and Nampa-Meridian Districts, by W.G. Steward, April 1919, Report on How the Return
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Figure 26
Elijah Drain 120

Flow from Lands on the South Side of the Boise River is Effected by Drainage, Evaporation, and Reservior
[sic] Losses, Supplimentary [sic] to 1916 and 1917 Drainage Reports for the Pioneer and Nampa-Meridian
Districts, by W.G. Steward, April 1919, RG 115.
120 Ibid.
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Elijah Drain and Elijah Drain Diagraml2l
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Indian Creek Flume
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Figure 31
Aug. 8, 1917 Map of Pioneer Irrigation District Showing Newly Constructed Drains 125
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Idaho State Historical Society, Records of the Idaho Department of Reclamation, AR 20.
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Whether or not the Reclamation Service became involved, Pioneer needed to contend
with the concerns over the Phyllis canal's seepage. In order to do so, the District held
an election on August 28, 1916. Voters were asked two questions. The first was
whether or not to issue refunding bonds in the amount of$189,200, to which the
electors said "yes," and the other to issue new bonds to cover the lining of the hillside
portion of the Phyllis Canal, to which the electors said "no.,,126 However, some 35
patrons of the District - from various parts therein - approached the board about the
project again regarding this issue in July 1920. The landowners were concerned
about the liability of canal breakage on these "dangerous portions of the side hills,"
(see Figure 3 Phyllis Canal, Side Hill Work, c. 1890) and also desired the
enlargement of the canal in order to increase capacity where needed. 127 The board
voted to obtain estimates for the improvements, and discussed them at their meeting
in November. During that discussion, the board members noted that without lining
the canal, it would continue to be necessary to "keep men on this section of the canal,
day and night, to prevent, as far as possible, these breaks and to report any signs of
leaks or dangerous conditions along this embankment. These helpers could be
dispensed with if the canal were lined.,,128 In addition to the cement lining of the side
hill and other parts of the Phyllis, the District also intended to construct a dam at the
head of the Caldwell High Line Canal, purchase a drag line dredge, and construct the
North Caldwell drainage ditch north oftown. The total cost was estimated to be
$214,979, and the voters elected to authorize bonds in that amount on December 14,
1920. 129 Despite its lack of involvement, the Reclamation Service supported the
projects emphatically.l30
When the engineer charged with making the Phyllis plans reported to the board, his
recommendation changed the District's plans for the canal. Fred McConnell reported
to the board on August 20, 1921 his beliefthat lining the canal with concrete on the
side hill section would not solve the main problem. As it stood, the "seepage water
from higher lands above the Phyllis Canal has water 10 gged the lower bank of the
canal and caused it to slide and at present the canal is in grave danger of being ruined
from this slide. Also, the chances are good that the seepage will increase and
endanger the stability of the lower bank even after the canal is lined." McConnell
believed that the best course of action was to actually change the line of the canal so
as to place it entirely "in cut" and back away from the brow of the hill. The solution
was also less costly than cement lining. The board unanimously approved the new
plan, and executed it with contractor Morrison Knudson, who moved the canal to the
north half of the southeast quarter of section 20 in Township 4 North, Range 1
West.J3l

PID Minutes, Sept. 5, 1916.
PID Minutes, July 19, 1920.
128 PID Minutes, Nov. 2, 1920.
129 PID Minutes, Dec. 20,1920.
130 W.G. Swendsen to Pioneer Board of Directors, Nov. 9, 1920, in PID Minutes, Nov. 9, 1920.
131 PID Minutes, Aug. 25,1921; Oct. 13, 1921; Oct. 17, 1921.
126
127
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Pioneer Irrigation District and the New Deat 1927-1937
In spite of all of the drainage work done in the preceding years, fanners in the Pioneer
Irrigation District continued to approach the Board for drainage assistance. 132
Beginning in the late 1920s, farmland was being swamped again, and crops were
failing both due to the waterlogging as well as the growing lack of water. Seeking a
new solution to the ongoing drainage issues, the District began to experiment with
drainage wells. In combination with open drain ditches, the drainage wells could aid
in the drainage of over watered lands as well as provide a supplemental source of
additional irrigation water for use elsewhere.
To execute this new solution, the District began contracting with outside companies.
In May of 1927, the District issued contracts to make test or observation holes and to
dig wells where observation holes suggested a successful well could be dug. The
"essence" or intent of the contracts was "the development of a water supply by the
installation of one scientifically constructed drainage well.,,133 In a continued
exploration of its options, the District sent Engineers W.G. Sloan and Superintendent
J.W. May to California's San Joaquin Valley on a reconnaissance trip in 1928 to
investigate the construction and operation of drainage wells there. 134 Their trip found
such wells to be successful, and upon their return to Caldwell, the District board
appointed Sloan as the District's drainage engineer, charged with completing three
additional drainage wells that year. 135 In October 1928, after noting that "a large
amount ofland lying within the District is already seriously damaged by seepage of
underground water, and that the rising water table seriously threatens damage to
much more land, and that the recurring years of water shortage make the acquirement
of more water necessary," the board asked Sloan to prepare a plan and cost estimate
both for drainage and for acquiring an additional water supply. 136 Sloan's plans
caused the board to resolve to construct an additional twenty drainage wells according
to Sloan's maps and plans, upon raising the funds by which to do SO.137 However, the
matter appears to have been dropped until the same resolution was passed at another
board meeting eighteen months later. 138 In just a few weeks, the board unanimously
passed a resolution adopting Sloan's plans as the "general plan for the drainage of the
water-logged area in said District and the development of an increased water supply,"
noting that funds could not be secured through an annual levy to pay for drainage, and
that the recurrent shortages in the water supply had decreased the return flows upon
which the District had come to depend. Sloan's plan included the twenty additional
wells together with some open ditches. 139 With the approval of the State Department
of Reclamation, the District called a special election on February 26, 1930 to vote on
PID Minutes, Dec. 1, 1925, Nov. 23, 1926; March 6, 1928.
PID Minutes, May 4, 1927.
134 PID Minutes, Jan. 13, 1928.
135 PID Minutes, Feb. 16, 1928; March 7, 1928.
136 PID Minutes, Oct. 2,1928.
I37 PID Minutes, Oct. 19, 1928.
138 PID Minutes, Jan. 7, 1930.
139 PID Minutes, Jan. 18, 1930.
132
133

531 P

Q

gC

829

bonds to pay for the work, which Sloan had estimated would cost $100,000. 140 The
wells, the District argued, were especially useful because they not only drained the
lands, but provided additional irrigation water in a time of severe shortage. The
District's plan also included drain extensions and the cleaning and enlargement of
certain existing drains. Despite the clear need for the work, farmers were wary of
additional assessments during a time of great economic uncertainty, and voted the
bonds down, leaving the District to find other means of financing the work. 141

140 George N. Carter to Board of Directors, Pioneer Irrigation District, Jan. 21, 1930, in PID Minutes, Jan.
23, 1930.
141 PID Minutes, March 4, 1930.
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Figure 32
142
Wet Areas and Proposed Wells

142 Pioneer lrrigati.on District, Payments - Drainage, Historic Records of Pioneer Irrigation District,
Basement Drawers.
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Having received finan.cial assistance from the Government in the past, the District
turned to the U.S. Bureau of Reclamation (previously the U.S. Reclamation Service)
for assistance with additional drainage in December 1930. In its petition to the
government, the District requested that the agency expend remaining funds from the
$350,000 allowance made in the 1913 contract, as well as postpone the District's
annual payment for existing works for the next one to two years until the aggregate
amount reached $100,000. According to the District, there should have been slightly
more than $52,000 left in the original 1913. budget. To make up the difference, the
District figured it would need a postponement of at least its 1931 Arrowrock payment
as well as a portion of its 1932 payment in order to obtain the full amount to pay for
the plan. 143
The Bureau of Reclamation took the request seriously. R.J. Newell, superintendent of
the Boise Project, acknowledged the needs of the District in a January 1931 letter to
the Bureau's chief engineer, but questioned the government's involvement:
Over the district the progression typical in seeped areas, from deep-rooted crops
like alfalfa and orchard trees to small grain and from small grain to blue grass
pasture is everywhere apparent. Not enough hay is grown to supply the needs of
the district, which is unusual for an irrigated district in Southern Idaho. A few
fields were not cropped in 1930 and a very few spots of grain could not be
harvested. The fact that the condition is progressive is not doubted but the rate of
progress in seepage is usually exaggerated by the apprehensive farmer.
Testimony with no intent to deceive that farms have yielded fairly in the past, but
are on the verge of going bad and probably can not [sic] be cropped next year
unless drained has often been received for the same farms on each ofthe last five
years .... The Pioneer District evidently needs continuing drainage work. From the
fact that good use could be made of some additional water supply in the latter part
ofthe season, and that test holes often show a formation favorable for drainage by
pumping from wells, it is believed wise to give serious consideration to drainage
wells, which should furnish additional water and relieve surrounding land from
seepage at the same time. 144
.
.
Newell ultimately recommended that a drainage expert be sent to evaluate the
situation further. Later that spring, the Bureau sent J.R. Iakisch to conduct additional
studies. 145 Iakisch reported that more studies would need to be done before he could
recommend endorsement or financing of Pioneer's plans, stating that: "it is entirely
impracticable to make a decision as to the type of drainage best suited to the needs of
the District or to attempt a layout plan of the drainage required with the present lack

143 Petition of Pioneer Irrigation District to the Secretary of the Interior and the Commissioner of the
Bureau of Reclamation, Dec. 19, 1930,636 Payments - Drainage, Pioneer Irrigation District historic
records, basement drawers.
144 R.J. Newell to Chief Engineer of Bureau of Reclamation, Jan. 22, 1931,636 Payments - Drainage,
Pioneer Irrigation District Historic Records, Basement Drawers.
145 PID Minutes, March 25, 1931.
.
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ofinfonnation relative to subsoil conditions and water table stages.,,146 To
accommodate this demand, Pioneer sank test wells in order to further study the water
table as well as the soil that underlay the District. These actions were conducted in the
hopes of obtaining funding for the project. 147
By now the entire West was in the grips of an extended and relentless drought. The
drought, combined with the country's equally ruthless economic depression, made
life in the Boise Valley extremely difficult during the 193 Os. The Pioneer District,
which had always paid its debts to the government in a timely manner, was once
again contending with its unfortunate topography: its location in the natural sink of
the area's drainage, as well as the area where the underground water table was
continuing to rise. [See Figure 33.] But while the water difficulties undoubtedly
generated sympathy of fanners across the District, the failure of bond issues during
this era points to the farmers' equally strong conservative financial leanings. The
fanners were adamantly opposed to increased assessments. To contend with the very
serious issues facing these farmers, the Pioneer In'igation District board passed the
following resolution in October 1931, designed to pay for drainage work to be done
without further assessing the fanners:
WHEREAS, Approximately 5,000 acres of District lands are either already
seeped or seriously threatened by rising water table, making immediate drainage
imperative in order to save the land; and WHEREAS, Two years of water
shortage has materially reduced production of many crops, especially late crops,
third cutting hay and pasture, making it necessary for farmers to buy hay to feed
stock or sell the stock at ridiculously [sic] low prices, and the present extremely
low prices for fann products requiring double the amount of produce now to raise
a stated sum compared with recent years, thus making it extremely hard for
fanners to pay assessments at all, and wholly impossible for many to pay any
increase of assessments necessary for required drainage; Now therefore BE IT
RESOLVED, By the Board of Directors of the Pioneer Irrigation District, that we
respectfully petition the Government of the United States to grant the District a
moratorium of not less than three years, that necessary drainage may be done
without increased assessments, and that many of the land owners may be saved
from a total loss of their possessions. 148
Faced with similar pleas from irrigation districts across the West, the U.S. Congress
recognized the farmers' tenuous situation and therefore passed a moratorium and

146 Report on Drainage Pioneer Irrigation District, Boise Project, Apri16, 1931, by J.R. Iakisch, Engineer,
636 Payments - Drainage, Pioneer Irrigation District historic records, basement drawers.
147 R.J. Newell to Chief Engineer, June 12, 1934,246. Corres. RE Activities under National Industrial
Recovery (Public Works) Act of June 16, 1933 1930 thru June 1945246, Entry 7, Project Correspondence,
1930-1945, Boise Project 225.11-246, Box 56, RG 115. At least one well was referenced in the PID
Minutes of April 7, 1931, where a Memorandum of Agreement between Pioneer Irrigation District and
Allen E. Hosack for the purposes of drilling a well "for drainage and irrigation purposes" is copied into the
record.
148 PID Minutes, Oct. 20, 1931.
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payment defennent bill in early 1932. 149 In addition to relief provided by the
government, Pioneer's fanners also pleaded for relief from the District itself. In July
1932, a group of landowners representing a new group called the Pioneer Water
Users' Association, appeared before the board and requested a series of cutbacks in
the District's budget, including reductions in salaries and the sale of one of the
District's automobiles. The fanners also requested that the use of pumps to raise
water from canals be ceased, and that all open drain ditches be cleaned and put in
"first class condition" before any additional drainage wells were dug. 150 The board
took the requests under advisement. And, when faced with maturing bonds just a
year later and knowing full well the precarious situation of its landowners, the board
unanimously resolved to issue a series of refunding bonds to pay its debt without
holding an election for approval. I51 Even so, the District was obviously in very
serious trouble and expressed its concern that it had "no prospect of receiving any
bids" for the bonds. 152

149 Senate Bill 3706, signed by President Herbert Hoover on Apri11, 1932, as referenced in the PID
Minutes, June 7, 1932.
150 PID Minutes, July 5, 1932.
151 PID Minutes, June 6, 1933.
152 Secretary to Frank Keenan, Reconstruction Finance Corporation, June 26,1933, 618-A P.LD. P.W.A.
Loan 618-A, Drawer 5, Historic Records - Basement, Pioneer Irrigation District.
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Figure 33 December 1935
Ground Water Table Map lS3

Boise River Investigations, Idaho, by J.R. Riter and John A. Keimig, April 1936, Project Reports, 19101955, SNN-115-S5-019, Box 47, RG 115.
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While recognizing the fanners' plight, the Bureau of Reclamation nonetheless
declined to assist Pioneer monetarily with its plan for additional water-producing and
drainage wells, again leaving the District in a financial dilemma. Despite
acknowledging that "there is no doubt that additional drainage is needed and
justified" in the District, the Bureau's superintendent, R.J. Newell, again expressed
reluctance for getting involved in the matter. 154 Sensing the Bureau's wariness even
before receiving a final answer (the Bureau had been under a great deal of scrutiny
over the previous decade and was far more cautious with spending than it had been in
earlier years), the District simultaneously opted to investigate the New Deal programs
initiated by the newly elected President of the United States, Franklin D. Roosevelt,
as a potential funding mechanism.
Upon taking office in March 1933, Roosevelt had immediately created a series of
emergency relief agencies designed to provide prompt assistance to those with the
most urgent needs. The most significant for the purposes of Pioneer Irrigation
District was the National Industrial Recovery Act, passed in June, which created the
Emergency Administration of Public Works. In September 1933, Robert Ednie,
employed as an engineer by the Pioneer Irrigation District, proposed a plan of 5 new
drains, labeled A-E, as well as 16 additional wells. Other than Drain "A," which was
proposed to originate in section 25 of Township 4 North, Range 3 West and run north
and was the longest and most expensive of the proposed drains, the other letter drains
- D through E - were located to the west of the city of Caldwell and below the line of
the Phyllis Canal. The District submitted a report to the Idaho Commissioner of
Reclamation that included a map showing the location of said drains in addition to the
wells he proposed. The report also provided specific information about the length
and location of the drains, as well as their estimated cost. 155

154 R.I. Newell to Chief Engineer, June 12, 1934,246. Corres. RE Activities under National Industrial
Recovery (Public Works) Act ofJune 16, 1933 1930 thru June 1945246, Entry 7, Project Correspondence,
1930-1945, Boise Project 225.11-246, Box 56, RG 115.
155 Map of Pioneer Irrigation District, Caldwell, Idaho, Sept. 15, 1933, E07E02/012.15a, Idaho Department
of Reclamation, AR 20, Idaho State Historical Society (hereafter ISHS); Ednie Report,
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Figure 34 September 15, 1933
Ednie Map Showing Location of Proposed Wells and Drains A_E 1S6

156

Map of Pioneer Irrigation District, AR 20, 012.15a drawer E07 E02, Idaho State Historical Society.
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In October 1933, with approved report in hand, 157 the Pioneer Irrigation District
applied for a loan in the amount of$100,000 from the Federal Emergency
Administration of Public Works. 15s Sloan, under whose supervision the plan
originated in 1930, provided his blessing in a letter to the Public Works Advisory
Board, noting that "the program herein outlined .. .is an ultimate solution of the
[District's] problem.,,15 The District waited for what must have seemed an
interminable two years for a response to its loan request. In September 1935, Pioneer
finally received notice that it had received money from the Public Works
Administration in the form of a $45,000 grant, and an offer to purchase bonds in the
amount of $55,000. The board immediately accepted the offer of aid, and put matter
to the voters on November 26. Voters approved the bond issue by a vote of258 to
121, and construction on the drain ditches began in November 1936. The board
awarded the contract to local contractor l.A. Terteling & Sons once the funds were
made available. 160 The wells followed later in the year after that contract was
awarded to Allen Hosack and G.H. De Coursey. 161 Less than a year later, Ednie
reported to the Pioneer board of directors that "the work of constructing the new drain
ditches and wells in the Pioneer Irrigation District under Contract A, B, C, D, and E
ofP.W. A. Docket No. 2363-R have been completed according to the plans,
specifications and the change orders." Ednie recommended that the board accept
them as complete, which the board did in August 1937. 162

Conclusion
At the creation of the Pioneer Irrigation District, the lands in the area were only
beginning to get transformed from a desolate landscape into viable farms. Although
the two main canals supplying water to the Pioneer Irrigation District were originally
conceived and built with capitalist money from afar, farmers who settled in the area
around the town of Caldwell were a self-determining group of people. Upon the
successful formation of the District at the tum ofthe twentieth century, the farmers'
early struggles focused on the procurement of water and the maintenance and
enlargement of the irrigation canals. Once a reliable system was in place, drainage of

R.W. Faris to Pioneer Board of Directors, Oct. 22, 1935, as recorded in PID Minutes, Oct. 25, 1935.
PID Minutes, Oct. 3, 1933.
159 W.G. Sloan to Ivan C. Crawford, Sept. 25,1933, 618-B P.W.A. loan 618-B, Drawer 5, Historic Records
- Basement, Pioneer Irrigation District.
160 PID Minutes, Nov. 5, 1935; Dec. 2, 1935; April 27, 1936; May 2, 1936; Nov. 28, 1936; The Caldwell
Tribune, Nov. 25, 1935; Nov. 27, 1935; April 17, 1936; Engineer (Ednie) to J. Vernon Otter, Aug. 6, 1936,
1936 PIONEER IRRIGATION DISTRlCT Letters on P.W.A. Loan, Pioneer Irrigation District records,
from Moffatt Thomas.
161 PID Minutes, Oct. 24, 1936. Some five wells had been partially constructed by the District's own force
immediately upon receiving notification of the funding, but had not been completed. PID Minutes Nov. 5,
1936.
162 Robert M. Ednie to Pioneer Board ofDirect~rs, Aug. 7, 1937, 1936 PIONEER IRRlGATION
DISTRlCT Letters on P .W.A. Loan, Pioneer Irrigation District records, from Moffatt Thomas; PID
Minutes Aug. 3, 1937.
157
158
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over watered lands and an adequate supply of water in the District became the most
frequent problems plaguing the fanners.
As Pioneer negotiated the purchase of its facilities, the simultaneous change in federal
policy that led to the passage of the Reclamation Act in 1902 led to a 100-year
relationship between the government agency and the fanners. But throughout that
history, Pioneer Irrigation District took the initiative to solve its own challenges.
Resolving to continue the District's tradition of self-sufficiency and selfdetennination, farmers throughout the twentieth century demonstrated initiative to
solve its irrigation problems, despite facing numerous obstacles, not least of which
was an inconsistent water supply, swamped lands, and federal bureaucracies. The
development of s system of drainage wells, the "letter" drains, and continued
negotiations with the federal government demonstrate a continued commitment to
improve the delivery of water to those within the District.

Signature
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Scott L. Campbell, ISB No. 2251
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CANYON COUNTY CLERK
D. BUTLER, DEPUTY

Attorneys for Plaintiff / Counterdefendant
Pioneer Irrigation District

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
PIONEER IRRIGATION DISTRICT,
Case No. CV 08-556-C
Plaintiff,
PLAINTIFF PIONEER IRRIGATION
DISTRICT'S FIRST SUPPLEMENTAL
EXPERT WITNESS DISCLOSURE

vs.
CITY OF CALDWELL,
Defendant.

CITY OF CALDWELL,
Counterc1aimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.
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COMES NOW Pioneer Irrigation District ("Pioneer") by and through its
undersigned counsel of record, and in accordance with this Court's Order Granting Amended
Stipulation for Scheduling and Planning, entered on July 7,2009, the parties' First Amended
Stipulation for Scheduling and Planning, dated June 2,2009, and Rule 26(b)(4), Idaho Rules of
Civil Procedure, and hereby supplements its Expert Witness Disclosure, filed July 10, 2009, as
follows:

I.
EXPERT WITNESSES
A.

Charles E. Brockway, P.E., Ph.D.
BROCKWAY ENGINEERING, PLLC

2016 North Washington Street, Suite 4
Twin Falls, Idaho 83301
(208) 736-8543
In addition to, and in accordance with, Pioneer's prior disclosure of Dr. Charles E.
Brockway (see, PlaintiffPioneer Irrigation District's Expert Witness Disclosure, filed July 10,
2009), Pioneer hereby discloses the report entitled Potential Peak Runoff Discharge and Volume
for the City of Caldwell/Pioneer Irrigation District Area dated July 23,2009 (copy attached
hereto). This report constitutes the extrapolation and calculations of stormwater runoff volumes
predicated upon Mark Ewbank's report entitled Evaluation of Stormwater Runoff Characteristics
and Effective Stormwater Management Options at Development Sites (disclosed July 10,2009),
as discussed at page 14 of Pioneer's underlying Expert Witness Disclosure.
In preparation of Dr. Brockway's herein-disclosed Report, Dr. Brockway relied
upon the following materials:
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•

Mark Ewbank's report entitled Evaluation of Stonnwater Runoff
Characteristics and Effective Stonnwater Management Options at
Development Sites, previously disclosed on July 10, 2009;

•

Official Comprehensive Plan Map, City of Caldwell (Approved
December 17, 2007);

•

Subdivision Map, City of Caldwell (print-dated October 16, 2008);

•

NAIP 2006 Aerial Photo of the Caldwell area; and

•

GIS shape file of Pioneer Irrigation District service area boundary overlaid
with USGS 7.5 Minute Series Topographic Maps (Caldwell, Notus,
Middleton, Marsing, Lake Lowell, and Nampa) printed by Brockway
Engineering May 30, 2000.

Additionally, though initially disclosed, Dr. Charles G. Brockway, P.E., Ph.D. is not expected to
testify as an expert witness at the trial of this matter.
II.
EXPERTS NOT RETAINED BY PIONEER IRRIGATION DISTRICT

Various professional developers and technically-trained individuals involved in
design and stonnwater treatment and implementation of policy; said individuals have not been
retained by Pioneer, but may be called to testify regarding their design and areas of technical
expertise relevant to subjects within their expertise, and their interactions (if any) with the City
and/or Pioneer.
Any and all individuals identified as an expert witness by the City in their present
and future discovery answers or formal disclosure documents.
Any and all individuals called to testify as an expert witness by the City.
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In addition to the foregoing individuals, Pioneer reserves the right to call and
hereby identifies those individuals who may be qualified to render expert opinion testimony but
who have not been retained as expert witnesses by Pioneer, including but not limited to
developers, design professionals, and others whose true and correct identities are set forth in the
records produced in discovery in this matter.

III.
GENERAL RESERVATIONS
As discovery in this matter is continuing, this disclosure may be updated as
additional depositions are taken and additional facts become known.
Pioneer has not had the opportunity to depose any of City's representatives,
expert witnesses, and lay witnesses and the City has yet to provide Rule 26(b)(4), Idaho Rules of
Civil Procedure, disclosures applicable to the expert witnesses disclosed. As such, Pioneer
reserves the right to supplement and amend this disclosure in the event the lay or expert
testimony and/or opinions disclosed and/or rendered by expert witnesses retained by City, either
through written reports, depositions, or written discovery answers, require Pioneer to retain
additional or substitute expert witnesses.
Pioneer reserves the right to supplement this disclosure in the event additional
facts and information become known prior to trial that would necessitate Pioneer to retain
additional expert witnesses.
Pioneer reserves the right to supplement this disclosure in the event the
individuals identified herein become unavailable to testifY at trial.
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By making this disclosure, Pioneer does not represent that it will call all the
disclosed witnesses or that any of the disclosed witnesses will be present at trial.
DATED this 1..'14l-) day of July, 2009.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By~~~~==~~_____________

S tt L. Campbe I - Of the Firm
Attorneys for Pioneer Irrigation District

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ::L'1-h day of July, 2009, I caused a true and
correct copy ofthe foregoing PLAINTIFF PIONEER IRRIGATION DISTRICT'S FIRST
SUPPLEMENTAL EXPERT WITNESS DISCLOSURE to be served by the method indicated below,
and addressed to the following:

~ U.S. Mail, Postage Prepaid

Mark Hilty
HAMILTON MICHAELSON & HILTY LLP
1301 12th Avenue
P.O. Box 65
Nampa, ID 83653-0065
Fax: 467-3058

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

J. Fredrick Mack
Erik F. Stidham
HOLLAND & HART LLP
101 South Capitol Boulevard, Suite 1400
Post Office Box 2527
Boise,ID 83701-2527
Fax: 343-8869

( ) U.S. Mail, Postage Prepaid
~ Hand Delivered
( ) Overnight Mail
( ) Facsimile
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Project No. 416-04-2009

Potential Peak Runoff Discharge and
Volume for the City of
Caldwell/Pioneer Irrigation District
Area

Prepared for:
Pioneer Irrigation District
P.O. box 426
Caldwell, Idaho 83606

July 23, 2009

For information concerning this report, contact
Charles E. Brockway, Ph.D., P.E.
Greg Sullivan, M.S.; E.I.T.

CHARLES E. BROCKWAY,

PH.D., P.E.

CHARLESG. BROCKWAY, PH.D., P.E.

2016 NORTH WASHINGTON, SUITE 4
TwIN FALLS, IDAHO 83301
ENGINEERING
PLU'.

845

An analysis of Potential Peak Runoff Discharge and Volume from agricultural
and urban stormwater in the City of Caldwell/Pioneer Irrigation District Area of
Idaho was performed by Brockway Engineering. This analysis is based on
values provided in "Evaluation of Stormwater Runoff Characteristics and
Effective Stormwater Management Options at Development Sites" by Herrera
Environmental Consultants, July 2, 2009 Draft.
Herrera Environmental Consultants performed an evaluation of pre and post
development runoff on example areas within the Caldwell area and within the
Pioneer Irrigation District Service area. The method utilized by Herrera
Environmental Consultants is the USDA, NRCS TR-55 Model. This
procedure, along with the classical approach is approved for use in the City of
Caldwell Stormwater Management Manual. The TR55 model calculates
runoff discharge and volume using a pre-determined unit hydrograph applied
with historical rainfall information for the geographical region of interest.
Estimation of runoff values within the City of Caldwell impact area are based
on a 25 year storm event. Potential discharge and volume runoff estimates
assume no runoff detention or retention facilities per Herrera Environmental
Consultants report.
The example area modeled by Herrera and used for this report is a 4.95 acre
area which was formerly surface irrigated and which has been developed into
a residential subdivision (Delaware Park Subdivision). Herrera performed the
stormwater runoff analysis for the pre and post development for the B type
soils existing on the area and for the C type soils which are also common in
the Caldwell area. The B type soils are more permeable than the C type
soils.
Brockway Engineering utilized the unit peak storm runoff and the unit volume
runoff from the Herrera analysis to extrapolate estimated peak and volume
values for larger areas within the Caldwell/Pioneer 10 area.
Two scenarios where examined by Brockway Engineering. The first scenario
estimated the peak runoff and volume based on an area of 27115 acres
which was assumed to be developed within the City of Caldwell impact area
(see Scenario 1 aerial photo and spreadsheets). The second scenario is
based on a potential developable area of 18966 acres within the Caldwell
impact area and within the service area of the Pioneer Irrigation District (see
Scenario 2 aerial photo and spreadsheets). Both scenarios utilize the
example analysis assuming a 25 year storm event on 4.95 acres with
Hydrologic Group B and Group C soil types, as defined by Herrera
Environmental Consultants. A comparison of the peak runoff and volume
runoff from irrigated land and developed land was performed based on the
percent of developed land within the impact area.
Based on the 2006 aerial photo, it was determined that 13,256 acres of land
within the Caldwell area of impact was irrigated land and that the remainder of
the land (13859 acres) was developed land. Utilizing the TR55 analysiS of
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Potential Peak Runoff Discharge and Volume for the City of Caldwell/Pioneer Irrigation District Area
Brockway Engineering, PLLC 7/23/2009

2

the Delaware Park Subdivision, the calculations for peak flows and volume
runoff for 2006 conditions with Scenario 1 on Group B soils is shown in
Equation 1 and 2.
Equation 1: Sample equations Scenario 1 with 2006 peak flow for Irrigated Land.

0.76 CFS
495 A
* 13256 Acres of Irrigated Land
.
cres

= 2035 CFS peak flow

Equation 2: Sample equations Scenario 1 with 2006 volume for Irrigated Land.

0.197 ac - ft
4 95 A
* 13256 Acres of Irrigated Land = 528 acre feet volume
.
cres
This analysis was prepared to illustrate the relative magnitude of peak flow
and volume runoff that is potentially possible with full development of land in
the City of Caldwell area. The analysis assumes that no retention or
detention systems are operating to reduce the peak stormwater discharge or
to modify the volume runoff. In this sense, the results indicate only a total
. potential peak discharge and volume runoff if no stormwater management onsite occurred. Specifically, the results of the analysis for the Group B soils on
the area common to the Caldwell impact area and the Pioneer Irrigation
District service area (Scenario 2) show that, with full development, the peak
flows would more than double and the volume runoff would likewise double.
Implementation and maintenance of detention facilities as'outlined in the City
of Caldwell Stormwater Management Manual would reduce the future peak
flow estimates but would not modify the estimated volume runoff. Installation
of retention facilities on new development would effectively reduce both the
future peak flow estimates and the volume runoff estimates.
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Scenario 1
Potential Peak Runoff Discharge and Volume with Impact area of 27115 Acres
Estimation of runoff va lues within the Caldwell impact area based on a 25 year storm event ca lcu lated by Brockway Engineering using an
example provided by Herrera Environmental Consultants· using the TR-55 Model. Impact area of 27115 acres for 2006 was estimated from
Ca ldwell Subd ivision Map (10/16/2008). In 2006 there were 13256 acres of Irrigated Land and 13859 acres of Developed Land within the
impact area. Potential discharge and volume runoff assume no runoff detention or retention facilities per Herrera report .
Group B Soil Types
% Developed
Land
0%
10%
20%
30%
40%
50%
51%
60%
70%
80%
90%
100%

Irrigated Land
27115 Acres
24404 Acres
21692 Acres
18981 Acres
16269 Acres
13558 Acres
13256 Acres
10846 Acres
8135 Acres
5423 Acres
2712 Acres
oAcres

Irrigated Land
Peak (CFS) Volume (ac-ft)
4163
1079
3747
971
3330
863
2914
755
2498
647
2082
540
2035
528
1665
432
1249
324
833
216
416
108
0
0

Developed Land
Acres
2712 Acres
5423 Acres
8135 Acres
10846 Acres
13558 Acres
13859 Acres
16269 Acres
18981 Acres
21692 Acres
24404 Acres
27115 Acres

o

Developed Land
Peak (CF5) Volume (ac-ft)
0
0
909
202
1819
404
2728
606
3637
809
4547
1011
4648
1033
5456
1213
6365
1415
7274
1617
8184
1819
9093
2021

Peak (CF5)
4163
4656
5149
5642
6135
6628
6683
7121
7614
8107
8600
9093

Totals
Volume (ac-ft)
1079
1173
1268
1362
1456
1550
1561
1644
1739
1833
1927
2021

Soil Group B Peak Flows
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Scenario 1

Potential Peak Runoff Discharge and Volume with Impact area of 27115 Acres
Estimation of runoff values within the Caldwell impact area based on a 25 year storm event calculated by Brockway Engineering using an
example provided by Herrera Environmental Consultants· using the TR-55 Model. Impact area of 27115 acres for 2006 was estimated from
Caldwell Subdivision Map (10/16/2008). In 2006 there were 13256 acres of Irrigated Land and 13859 acres of Developed Land within the im pact
area. Potential discharge and volume runoff assume no runoff detention or retention facilities per Herrera report.

Group C Soil Types
% Developed
Land
0%
10%
20%
30%

40r.
50%

51r.
60r.
70r.
80r.
90r.
100r.

Irrigated Land
27115 Acres
24404 Acres
21692 Acres
18981 Acres
16269 Acres
13558 Acres
13256 Acres
10846 Acres
8135 Acres
5423 Acres
2712 Acres
o Acres

Irrigated Land
Peak (CF5l Volume (ac-ttl
7833
1775
7050
1597
6267
1420
1242
5483
4700
1065
3917
887
3830
868
710
3133
2350
532
1567
355
783
177
0
0

Developed Land
oAcres
2712 Acres
5423 Acres
8135 Acres
10846 Acres
13558 Acres
13859 Acres
16269 Acres
18981 Acres
21692 Acres
24404 Acres
27115 Acres

Developed land
Peak (CFS) Volume (ac-ttl
0
0
1200
260
2399
519
3599
779
4799
1039
5998
1298
1327
6132
1558
7198
8397
1818
9597
2077
10797
2337
11996
2596

Peak (CFSl
7833
8250
8666
9082
9498
9915
9961
10331
10747
11164
11580
11996

Totals
Volume (ac-ttl
1775
1857
1939
2021
2103
2186
2195
2268
2350
2432
2514
2596
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Senario 2
Potential Peak Runoff Discharge and Volume with Impact area of 18966 Acres
Estimation of runoff values within the Caldwell impact area based on a 25 year storm event calculated by Brockway Engineering using an
examp le provided by Herrera Environmental Consultants· using the TR-55 Model. Impact area of 18966 acres for 2006 was estimated from
Caldwell Subdivision Map (10/16/2008) . In 2006 the re were 9654 acres of Irrigated Land and 9312 acres of Developed Land within the impact
area. Potential discharge and volume runoff assume no runoff detention or retention facilities per Herrera report.
Group B Soil Types
% Developed
Land
0%
10%
20%
30%
40%
49%
50%
60%
70%
80%
90%
100%

Irrigated Land
18966 Acres
17069 Acres
15173 Acres
13276 Acres
11380 Acres
9654 Acres
9483 Acres
7586 Acres
5690 Acres
3793 Acres
1897 Acres
Acres

Irrigated Land
Peak (CF5) Volume (ac-ft)
2912
755
2621
679
2330
604
2038
528
1747
453
1482
384
1456
377
1165
302
874
226
582
151
291
75
0
0

Developed Land
Acres
1897 Acres
3793 Acres
5690 Acres
7586 Acres
9312 Acres
9483 Acres
11380 Acres
13276 Acres
15173 Acres
17069 Acres
18966 Acres

o

o

Developed Land
Peak (CFS) Volume (ac-ft)
0
0
636
141
283
1272
1908
424
2544
S66
3123
694
3180
707
3816
848
4452
990
1131
5088
5724
1272
1414
6360

Peak (CFS)
2912
3257
3602
3946
4291
4605
4636
4981
5326
5671
6015
6360

Totals
Volume (ac-ft)
755
821
887
953
1018
1078
1084
1150
1216
1282
1348
1414
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Scenario 2
Potential Peak Runoff Discharge and Volume with Impact area of 18966 Acres
Estimation of runoff values within the Caldwell impact area based on a 25 year storm event calculated by Brockway Engineering using an
example provided by Herrera Environmental Consultants· using the TR-55 Model. Impact area of 18966 acres for 2006 was estimated from
Caldwell Subdivision Map (10/16/2008) . In 2006 there were 9654 acres of Irrigated Land and 9312 acres of Developed Land within the impact
area . Potential discharge and volume runoff assume no runoff detention or retention facilities per Herrera report.
Group C Soil Types
% Developed
Land
0%
10%
20%
30%
40%
49%
50%
60%
70%
80%
90%
100%

Irrigated Land
18966 Acres
17069 Acres
15173 Acres
13276 Acres
11380 Acres
9654 Acres
9483 Acres
7586 Acres
5690 Acres
3793 Acres
1897 Acres
o Acres

Irrigated Land
Peak (CFSI Volume (ac-ftl
5479
1241
4931
1117
4383
993
3835
869
3287
745
2789
632
2740
621
2192
497
1644
372
1096
248
548
124
0
0

Developed Land
Acres
1897 Acres
3793 Acres
5690 Acres
7586 Acres
9312 Acres
9483 Acres
11380 Acres
13276 Acres
15173 Acres
17069 Acres
18966 Acres

o

Developed Land
Peak (CF51 Volume (ac-ftl
0
0
182
839
363
1678
545
2517
3356
726
4120
892
4196
908
5035
1090
5874
1271
6713
1453
7552
1635
8391
1816

Peak (CF51
5479
5770
6061
6353
6644
6909
6935
7226
7517
7809
8100
8391

Totals
Volume (ac-ftl
1241
1299
1356
1414
1471
1524
1529
1586
1644
1701
1759
1816
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Counterclaimant,
vs.
PIONEER IRRIGATION DISTRICT,
Counterdefendant.

CITY OF CALDWELL'S SECOND MOTION FOR SUMMARY JUDGMENT - 1

854

·.
DefendantiCounterclaimant City of Caldwell ("Caldwell") hereby submits this motion for
summary judgment pursuant to Idaho Rule of Civil Procedure 56. By this motion, Caldwell
seeks summary judgment on all claims in the Second Amended Complaint by Pioneer Irrigation
District ("PID"), ruling that Caldwell's Municipal Stormwater Management Manual ("Manual")
is an enforceable exercise of Caldwell's police power and not in conflict with the laws of the
state of Idaho. Caldwell also seeks summary judgment on PID's claims for nuisance, trespass,
removal of the outfalls pursuant to Idaho Code § 42-1209, and permanent injunction. PID has no
facts to support these claims and summary judgment is therefore appropriate. PID's trespass
claim also fails because PID does not have exclusive rights of possession to its claimed facilities.
Finally, summary judgment is proper on PID's claim for removal of three of the five storm water
outfalls because PID failed to exhaust its administrative remedies.
This motion is supported by an accompanying Brief, the Affidavit of Scott E. Randolph,
the Affidavit of Marianne Debban, the Affidavit of Debbie Geyer, the Affidavit of Brent Orton
and the record on file in this matter.

Oral argument is requested.
DATED this <"~day of July, 2009.
HOLLAND & HART

LLP

By __~__~~~____~~~_____________
Scott E. Ran lph, for the firm
Attorneys for efendant City of Caldwell
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·.
CERTIFICATE OF SERVICE
I hereby certify that on this ~ day of July, 2009, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:
Scott L. Campbell, Esq.
MOFFATT, THOMAS, BARRETT,
ROCK & FIELDS, Chartered
P.O. Box 829
Boise, Idaho 83701
Facsimile: (208) 385-5384

~

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

Mark Hilty, Esq.
HAMILTON, MICHAELSON &
HILTY,LLP
1303 12th Avenue Road
P.O. Box 65
Nampa, Idaho 83653-0065
Facsimile: (208) 467-3058

~

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (Fax)

D
D

D
D

for HOLLAND
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DefendantiCounterclaimant City of Caldwell ("Caldwell") hereby submits this
MEMORANDUM IN SUPPORT OF CALDWELL'S SECOND MOTION FOR PARTIAL
SUMMARY JUDGMENT.

I.

INTRODUCTION

For purposes of this motion, Pioneer Irrigation District's ("PID") claims can be
segregated into two distinct parts based on the relief sought. First, PID seeks to void the City of
Caldwell Stormwater Management Manual ("Manual"), asserting that the Manual somehow
prohibits developers from obtaining permission from PID for the use of historical discharge
rights. In the second part, PID seeks to have the Court order the removal offive existing outfalls
into PID's claimed prescriptive easements, based on theories of trespass, nuisance, and
injunctive relief. PID is not entitled to any of the relief it seeks.
The Manual is valid. Through the Manual, Caldwell implements regulations and
specifications designed to control flooding and secure the drainage of storm water within its
corporate boundaries.' The Manual is a valid exercise of Caldwell's police power and is
consistent with the Constitution and the general laws of the state of Idaho. There is no conflict
between the Manual and state law. Even accepting PID's interpretation ofIdaho Code § 42-

, Pursuant to Canyon County Code of Ordinances § 9-01-19(3)(B), Canyon County has adopted
Caldwell City Ordinance No. 2541 for implementation in Caldwell's impact area. Caldwell City
Ordinance No. 2541 adopts the City of Caldwell Stormwater Management Interim Policy
prepared in December 1998, the precursor to the current Manual. Therefore, provisions similar
to the Manual apply, through the ordinance authority of Canyon County, in Caldwell's impact
area. PID has not sued Canyon County.
MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
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1209, the Manual does not conflict with Idaho Code § 42-1209. 2 As a result, Caldwell seeks a
ruling denying as a matter oflaw paragraph 1 of PID's prayer for relief.
PID's efforts to remove five existing outfalls should also be rejected. Although PID has
identified five outfalls for removal, PID's Complaint expressly limits the injunctive relief sought
to "existing unauthorized municipal storm water discharge points, owned or constructed by the
City of Caldwell". Second Amended Complaint at Prayer for Relief,

~

2 (emphasis added).

Only two of the five outfalls are owned or were constructed by Caldwell. In turn, PID's own
complaint narrows the number of outfalls which are candidates for removal from five down to
two.
PID's trespass claim does not support the removal of any of the outfalls PID contends are
at issue. PID's trespass claim fails as to all five outfalls as a matter oflaw because PID does not
have exclusive rights to the prescriptive easements it uses to drain and deliver water. Lacking
exclusivity, PID cannot prevail on a trespass claim.
PID's nuisance claim fails because PID has no evidence that any of the five identified
outfalls interfere with PID's comfortable enjoyment of its claimed facilities. Moreover, even if
PID had demonstrated that the outfalls interfere with its comfortable enjoyment, summary
judgment is proper because Caldwell is not the cause of PID's alleged harm as a matter oflaw.
PID's nuisance claims are also barred because PID is estopped from claiming damages related to
Solely for the purposes of Caldwell's summary judgment, Caldwell accepts PID's
characterization of Idaho Code § 42-1209 as a broad and virtually unlimited grant of authority to
deny permission for any encroachment on any basis. Even if that were the case, the Manual does
not require that facilities be installed without PID's permission nor prohibit such permission
from being sought. Caldwell is not waiving its primary contention that PID has no right to
demand written permission for encroachments that do not materially or unreasonably interfere
with PID's operations or encroachments that simply perpetuate historic practices without
creating any new demonstrable burden on PID's claimed facilities. Caldwell further disputes
that the discharge of storm water by PID's paying customers or by those with historical rights
constitutes a material or unreasonable interference.
2
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the identified outfalls. Finally, Caldwell has established discharge rights. Therefore PID cannot
complain of a nuisance for those outfalls.
Summary judgment is appropriate on the request for removal of the remaining outfalls
based on Idaho Code § 42-1209 because PID fails to introduce any evidence that the five outfalls
cause a "material or unreasonable interference" with PID's use of its prescriptive easements.
PID has introduced no evidence that would support a finding of material and/or unreasonable
interference for any of the five identified outfalls.
Likewise, PID is not entitled to the injunctive remedy of removal when PID has no
evidence that the benefit of removal of the five outfalls outweighs the costs and adverse impact
of removal. In fact, PID has no evidence at all that the removal of the five outfalls will benefit
PID.
Finally, with regard to at least three of the outfalls PID asserts should be removed, PID
has failed to exhaust administrative remedies.

II.

A.

FACTUAL BACKGROUND

CITY OF CALDWELL

Caldwell is charged with protecting the health and safety of its citizens, including
protecting its citizens from flooding and other harms associated with storm water. See
discussion in Part III.B, infra. A significant portion of the City of Caldwell exists within PID' s
boundaries. See Exhibit A to Randolph Aff.; see Ex. B, to the Randolph Aff., attaching excerpts
from the deposition of Mark Zirschky, PID' s Rule 3O(b)( 6) designee ("PID Dep.") at 668: 18669:2.

B.

PID

PID is an irrigation district operating in and around Caldwell that provides its patrons
with irrigation and drainage services. See Ex. C to the Randolph Aff., attaching excerpts from
MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
SUMMARY JUDGMENT- 3

863

Deposition of Alan Newbill ("Newbill Dep.") at 174:12-18. Pursuant to PID's policies, each
property owner within PID's boundaries has the historical right to drain one miners' inch per
acre from its property. See Ex. D to the Randolph Aff., attaching excerpts from the deposition of
PID's superintendent Jeff Scott ("Scott Dep.") 153: 10-13,.420:25 to 422:2, 423:10-16.
Draining of storm water has always been one of PID's duties or responsibilities. See Ex.
D to the Deposition of Leland Earnest ("Earnest Dep.") at 94:8-12. PID assesses patrons within
its district a "lump sum" which includes charges for delivery and drainage. Newbill Dep. at
174: 19-21.
In this lawsuit, despite assessing urban and agricultural property owners a "lump sum"
for irrigation and drainage, PID has adopted a position regarding discharge of storm water that
depends on the nature of the property to be drained. If the property is "agricultural" in nature,
PID accepts storm water drainage, including storm water from feed lots. Earnest Dep. at 76: 1125; Scott Dep. at 149:1-3,205:9-15; PID Dep. at 142:8-143:1; 663:4-11.
Whether or not PID will accept storm water is based on whether the storm runoff touches
a street, sidewalk, driveway, or house. Scott Dep. at 206:5-207:8; 213:15-22, 349:21-350:13.
PID does not own the land upon which the canals and drains run in fee simple. Rather,
PID only possesses non-exclusive prescriptive easements as the basis for its claimed property
rights. 3 See PID Dep. at 680: 18-683: 13 (explaining that PID determines the width of its claimed
prescriptive easements based on historical use).

PID has provided no evidence of any property rights for its claimed facilities aside from limited
testimony about its prescriptive rights and easements.
3
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C.

DEVELOPMENT OF CALDWELL'S CURRENT STORM WATER MANUAL

1.

1998 Ordinance

From 1998 through 2006, Caldwell operated pursuant to an emergency storm water
ordinance (" 1998 Ordinance"). The 1998 Ordinance, while satisfactory in many respects,
contained requirements that Caldwell and its citizens found to be problematic from a storm water
management perspective.
2.

Adoption And Implementation Of The 2006 Manual

To improve protections to the health and safety of the public, Caldwell moved forward
with revisions to the 1998 Ordinance. During the public comment period, many involved groups
submitted comments for consideration by Caldwell as it decided whether to implement the
proposed changes.
3.

PID's Legal Counsel Sought To Modify The Proposed Caldwell
Municipal Storm Water Management Manual To Remove The
Requirement That PID Approve Outfalls; Caldwell Agreed To PID's
Requested Change

As part of the process of developing the revised Manual, Caldwell's City Engineer had a
number of discussions with PID's Board Members regarding storm water discharge. During
those discussions, PID notified Gordon Law, Caldwell's City Engineer at the time, that PID
wanted Caldwell to eliminate the requirement that PID provide review and approval regarding
proposed discharges of storm water.
On or about April 12, 2006, Caldwell circulated a redline draft of proposed revisions to
the Emergency Stormwater Management Manual, which was then in effect. See Ex. F to the
Randolph Aff., attaching Bates Nos. EPID020749 to EPID020785. The proposed version
included a requirement that PID review and approve proposed encroachments into its claimed
facilities. See id., at Bates No. EPID020763 at proposed modification to § 101.1.5.
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On April 17, 2006, PID's board members and attorney Andrew Waldera appeared at a
City Council meeting to voice concerns about the proposed revisions to Caldwell's storm water
manual and, in particular, to object to any requirement that PID provide written approval. See
Ex. G to Randolph Aff., attaching Bates Nos. PID044617 -18. Generally, PID sought to
eliminate the requirement that developers seek PID's review and approval of any proposed
discharges of storm water into PID's claimed facilities. During the April 17, 2006 City Council
meeting, Mark Hilty, the City attorney for Caldwell, and Andrew Waldera, attorney for PID,
discussed PID's desire to avoid requests for permission to discharge.
Mark Hilty: ... as Andy prefaced his comments with "don't send
the developers to us asking for approval because we can't give it.
And we understand that and we've changed the policy accordingly.
And then his presentation continued and I didn't know, Andy, ifit
was all given under that premise. Here's what we're asking you to
change. Don't send the developers to us asking for approval and
here's why. I think that's a change Gordon already made .... I
guess what I'm asking for is just clarification of the District's
position. Is it just don't send them to us seeking approval or is it
don't ask anything that could ever be used to create discharge into
our facilities of urban storm runoff. Thinking specifically about
the proposed legislation then.
Andrew Waldera [Counsel for PID]: Well, in a perfect world,
the District certainly doesn't want any knowing discharge into its
facilities. At the very least the District's going to have to
disapprove of or not lend its support to anything that comes before
it that does. At least that provides the District with the opportunity
to say, if somebody should file some sort of suit, either for
flooding issue or for a Clean Water Act violation, at least the
District can say, hey, we're sorry. We didn't approve these things.
We didn't know these things were going in because there were no
plans before it. You've got the wrong party. Now, depends on
how much that argument holds water, no pun intended, when
you're in court. I mean, because the District is aware that this is a
situation, how easy is it going to be for the District even though it
tries to wash its hands of the situation and doesn't approve of any
of these discharges, but the discharges go in. The District is going
to be having ditch riders running out along its facilities, its going to
notice a new pipe and say, hey, where'd that come from? and
check the files. So it starts to become a difficult position for the
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District to really be able to say with a straight face, we didn't know
about this stuff. So that's the rub. So, I don't know if! can clarify
it, really to be quite honest with you.
See Affidavit of Debbie Geyer dated July 28,2009 ("Geyer Aff."); see also Exhibit A to the

Affidavit of Marianne Debban dated July 27, 2009 ("Debban Aff.") at 29-30.
The official minutes from the April 17, 2006 meeting note that Law, Caldwell's City
Engineer, "received a request from Pioneer Irrigation District Board that is related to an ongoing
concern that they have related to the Clean Water Act ("CWA"). The Board requests that the
City remove from their policy a requirement that developers obtain permission from Pioneer for
proposed drainage into an existing drainage ditch. This has been done." See Ex. G to Randolph
Aff.; see also Ex. H to the Randolph Aff., attaching Summary of Ordinance Number 2594
(COC000679 at ~ 16) ("At the request of the Pioneer Irrigation District Board, the requirement to
obtain District approval for discharge of storm water into drains is removed. ").
In September 2006, Caldwell adopted the Manual that reflected the wording and
proposed changes requested by PID. See Ex. A to the Second Amended Answer and
Counterclaim (attaching Manual). The purpose of the Manual is to direct developers to preserve
and maintain existing drainage rights for the properties to be developed. The Manual further
reflects Caldwell's intent that developers protect downstream drainage systems and water
quality. Manual § 100.4. The Manual also directs that any new discharging facilities cannot
exceed the downstream capacity or historical drainage rights for the parcel to be drained. See
Manual §§ 101.1, 101.1.2, 103.1, 103.2.1.
The Manual contains a requirement that "[a]ny development proposing new or increased
discharge off-site, in compliance with this manual, shall notify in writing the owner of the canal,
ditch, drain or pond into which discharge shall occur." Manual § 101.1.5. The Manual also
states that "new discharging facilities shall be subject to the review of the entity operating or
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maintaining the canal, ditch, drain or pond. Any development proposing to increase the rate or
reduce the quality of discharge from a site may be denied permission to discharge." Id
The Manual limits off-site discharge to 1 miner's inch per acre. Manual § 103.2.1. This
rate of discharge is only allowed if the downstream system has proven adequate capacity and
there was historic discharge from the property. Id
While the Manual has a stated preference for detention systems, it does provide for use of
retention facilities, where there is a showing of a compelling public interest. Manual § 103.6.6.
That Caldwell moved toward detention systems and away from retention systems is
unsurprising, given the acknowledged challenges with retention facilities. 4 PID's engineer,
William Mason, agrees that there are a variety of negative aspects associated with retention
ponds including mosquitoes, risk of drowning, plant growth, aesthetics, and maintenance
concerns. See Ex. I to the Randolph Aff., attaching excerpts from the deposition of William
Mason ("Mason Dep.") 8:17-14:21. Similarly, PID's expert, Charles E. Brockway, agrees that
retention systems suffer from a variety of problems including the need to acquire sufficient land
to construct a pond large enough to retain the storm water, maintenance issues associated with
the retention ponds, the threat that the retention ponds could serve as mosquito breeding grounds,
shorter useful life, and risk of drowning. See Ex. J to the Randolph Aff., attaching excerpts from
deposition of Charles Brockway ("Brockway Dep.") at 12: 13 - 13:1; 154:2-155: 15.
Since it was adopted in September 2006, Caldwell has been operating pursuant to the
Manual.

4 According to the Manual, "[d]etention or Retention facilities temporarily store stormwater
runoff to minimize the potential for flooding and to partially remove sediments and pollutants
from the water. Retention facilities store the runoff until it percolates, infiltrates, or evaporates
away. Detention facilities are similar except that a controlled discharge to an existing drainage
way is also included." Manual § 103.1.
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D.

PID INITIATED THE LITIGATION WITHOUT ANY FACTS TO SUPPORT ITS CLAIM
1.

PID Initially Sought Removal Of All Storm Water Outfalls; PID Later
Identified Only Five Outfalls For Removal

In January 2008, PID filed this lawsuit against Caldwell, seeking removal of all outfalls
within Caldwell that were owned, operated, approved, or maintained by Caldwell and discharged
storm water into any of PID's drains, canals, or other irrigation or drainage facilities. Complaint
~~

43, Prayer at ~ 4. PID sought removal of these outfalls based on alleged concerns about

maintenance costs, water quality degradation, flooding, and potential liability under the CWA.

Id. at ~~ 30-37. PID also sought to invalidate the Manual based on alleged conflict with state
law. At the time PID filed its complaint, and as discussed below, PID had no evidence to
support any of these alleged concerns. Caldwell responded to PID's complaint by filing two
motions.
First, Caldwell filed a motion for partial summary judgment ("Motion for Partial
Summary Judgment"). Caldwell argued in that motion that the statutes on which PID based its
demand for removal of the outfalls were not retroactive and that PID could not demand removal
of outfalls installed prior to 2004. The Court granted that motion from the bench on February
27,2009 and issued a written decision confirming the ruling on March 4, 2009.
Second, Caldwell moved to dismiss for failure to join necessary and/or indispensable
parties. PID opposed that motion by arguing that it was not seeking removal of any outfall that
would implicate private property rights. At the hearing on Caldwell's Motion to Dismiss for
Failure to Join on January 26, 2009, counsel for PID announced that outfalls maintained by third
parties were "off the table" and that it was only seeking removal of outfalls owned or constructed
by the City, and discharging City storm water. See Ex. K to the Randolph Aff., attaching
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excerpts from the hearing transcript regarding Caldwell's Motion to Dismiss for Failure to Join
at 86:17-87:14.
Subsequently, on March 4, 2009 the Court granted in part Caldwell's Motion to Dismiss
for Failure to Join, ordering that PID would have to identify any outfalls "which PID seeks
removal or other restrictions upon use in PID's First Amended Complaint." Order at 2.
On March 12,2009, PID filed a written statement clarifying that it was only seeking
removal offive outfalls. Written Statement at 2. PID stated that "it is [PID's] understanding that
the above-referenced urban storm water outfalls are solely owned, operated, and maintained by
the City of Caldwell." Id. PID has not supplemented this written statement or added any
additional outfalls to its list of at-issue outfalls.
The outfalls PIn contends to be at-issue in the Second Amended Complaint are identified
by PID as follows:
•

Outfall "A-15"

•

Outfall"A-1 7"

•

Outfall "B-1"

•

Outfall "5-2"

•

Outfall "5-10"

Outfalls "A-15" and "A-17" are located in the Montecito Park No.1 subdivision.
Affidavit of Brent Orton dated July 28,2009 ("Orton Aff.") at, 8. Caldwell did not construct
either outfall. Id. Outfalls A-15 and A-17 are both situated outside of Caldwell's right of way
on land owned by the Montecito Park No. 1 subdivision. Id. Caldwell does not have any
maintenance responsibility for Outfalls A-I5 or A-17. Id

MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
SUMMARY JUDGMENT-I0

870

Outfall "5-10" is located near the Montecito Park subdivision on Syringa Lane. Id at 1 9.
Caldwell did not construct Outfall 5-10. Id Instead, that outfall was constructed in connection
with the development of the Montecito Park No.4 subdivision. Id Outfall 5-10 provides
drainage for city streets as well as privately owned residential properties up-gradient to the west
on both sides of Syringa Lane. Id at 110; see also PID 30(b)(6) Dep. at 46:21-48:2
(acknowledging possibility for co-mingled drainage from properties adjacent to land up-gradient
from Outfall 5-10).
Outfall "5-2" is located near the U.S. 20/26 and Interstate 84 interchange. Orton Aff. at
1 11. According to records available to Caldwell, Outfall 5-2 may have been in place as early as
the late 1960's when the Interstate was constructed in the Caldwell area. Id Caldwell did not
construct Outfall 5-2. Id Outfall 5-2 is located in the Idaho Transportation Department's rightof-way and is not owned by Caldwell. Id Caldwell has no record of approving this outfall or
having any involvement with its installation. Id. Caldwell does not have any maintenance
responsibility for Outfall 5-2. Id Outfall 5-2 provides drainage for city streets, a portion of the
west-bound on-ramp of Interstate 84, privately owned residential properties and a church all of
which properties are up-gradient to the west on both sides of Muller Lane. Id. at 1 12.
Outfall "B-1" is located near the intersection of 1Oth and Ustick. Orton Aff. at 1 13.
Outfall B-1 was installed in 2007 as part of a road widening project by the City of Caldwell. Id
Outfall B-1 was constructed by Caldwell and is in Caldwell's right-of-way. Id. PID's
superintendent Jeff Scott testified that "to his knowledge" the installation of Outfall B-1 had not
caused any problems for PID and that, prior to the road widening project, stonn water from the
intersection would have carried into the B Drain, either directly or indirectly. See Scott Dep.
289:6-17; 314:7-10.
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Only two ("5-10" and "B-1") of the five-identified outfalls is actually owned or
constructed by Caldwell. Orton Aff. at ~ 14. The remaining outfalls were built by third parties,
are maintained by third parties and owned by third parties. Id
If Caldwell were forced to remove these five outfalls, and develop a Manual-complaint
system with no discharge into facilities claimed by PID, it would cost Caldwell approximately

$3,649,848. Id at ~~ 16-22. Although the proposed system is designed to accommodate a 100
year storm event, storms of a larger return period may not be accommodated. Id at ~ 22.
E.

PID HAS No FACTS To SUPPORT ITS DEMAND FOR REMOVAL OF THE
IDENTIFIED OUTFALLS

PID has identified no facts that would justify removing these five outfalls. At deposition,
PID could not identify any pollutants in the storm water, could not identify any instances of
flooding caused by these outfalls, and could not identify any increased maintenance expenses or
property damage caused by the presence of storm water in the identified outfalls. PID also
acknowledged that it has never been prosecuted or challenged by the Environmental Protection
Agency ("EPA"), the Idaho Department of Environmental Quality ("DEQ"), or by any private
citizen for any alleged CWA violations.
On July 10,2009, PID made its expert disclosures as required by the Court's Order dated
July 2,2009. Fatal to PID's nuisance claim, the disclosures did not contain any evidence that
would allow PID to establish at trial that any of the identified outfalls "obstruct[] the free passage
or use, in the customary manner of any canal" or otherwise constitute[] a nuisance under Idaho
Code § 52-101. In fact, the disclosures did not contain any information about the identified five
outfalls that would support PID's nuisance claim. For example, the disclosures do not contain
water quality sampling data from the identified outfalls that would substantiate PID's allegations
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regarding pollution, maintenance expenses, property damage, or threatened enforcement by the
EPA under the CWA.
1.

Pill Has No Evidence To Support Its Allegations Regarding Water
Quality Of Discharges From The Identified Outfalls

Over the course of discovery, Caldwell took the Rule 30(b)(6) deposition ofPID. PID
designated Mark Zirschky to testify regarding the various topics in Caldwell's Rule 30(b)(6)
notice. See e.g., PID Dep. 9-15.
At that deposition, Caldwell asked PID about the factual basis for its allegations and
press releases regarding pollution and health risks caused by storm water. When asked whether
PID conducted any water quality testing of discharges from City-owned, -maintained, or
-operated discharge points[,]" PID stated that it was not aware of any results from any testing."

Id. at 126:20-25. Caldwell then asked PID for any evidence or facts "that would indicate that
storm water runoff has discharged organic chemicals, oil, or antifreeze into PID's facilities[,]"
PID stated that that it was "not aware of anywhere [it] can point to that information." Id. at
152:1-9. During the deposition, PID referenced water quality tests that it believed were currently
in progress. Id. at 152:11-12. Fatal to PID's claim in this regard, PID failed to disclose the
results of this testing and one of its experts recently confirmed at deposition that the testing was
never completed. See Brockway Dep. at 12:13-13:1.
The following exchange is telling of PID' s lack of facts to support its nuisance claim:

Q.... Can you point, can Pioneer point to any evidence - and I
mean that broadly, sir. I mean any facts, any testing that it's done
that would indicate to Pioneer that discharges from City-owned,
operated, or -maintained facilities are causing human health risks?

THE WITNESS: I am not aware - I am not aware of testing that
has shown any levels of anything.
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Q... , And you're here as a Pioneer representative, correct?
A. Yeah. I just - I don't know.
PID Dep. at 127:18-128:5.
PID made clear that it was "not aware of any testing of any kind" regarding the existence
of various alleged pollutants in its claimed facilities. 5 PID Dep. at 140:1-11, 152:20-153:12.
PID then acknowledged that it was unaware of any facts or evidence about whether urban storm
water "is more disadvantageous to human health than storm water runoff from agricultural
lands." Id. at 154:24-155:6.
PID has no knowledge as to the effect removal of the five outfalls would have on water
quality in PID's claimed facilities. See Scott Dep. at 185:21-186:2. PID does not have any
understanding regarding water quality within PID's system. Id. 186:3-6. PID lacks knowledge
of the water quality of storm water discharging into PID's claimed facilities. Id. at 186:7-187:14.
PID is unaware of any testing of agricultural return flows into its system. Id. at 195 :24-196:2.
PID cannot say whether PID's irrigation water, separate from storm water, is any "worse" for
human health than storm water. Scott Dep. at 378:6-18.
Alan Newbill, president of PID's board, testified that he has no concerns about any
chemicals in urban storm water causing adverse health effects. See Newbill Dep. at 83:25-87:18
(identifying bacteria as PID's "main concern"). When asked, Newbill had no information or
understanding regarding whether E. coli bacteria from urban storm water has caused any adverse

At various points in the litigation, PID referenced water quality testing that was
underway by ERO Resources. However, at the recent deposition of one of PID's experts Charles
E. Brockway, Mr. Brockway testified that the firm ERO Resources was supposed to be doing
water quality testing, but it has not been completed or provided to him for review or analysis.
Brockway Dep. at 12:13 - 13:1. Any such testing completed beyond July 10,2009 would be
untimely based on the Court's expert disclosure deadline.
5
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health effects within PID, about the level of contact required for adverse health affects, or about
the levels ofE. coli bacteria in irrigation water, separate from urban storm water. Id. at 86:387:18.
2.

PID Has No Evidence Of Flooding Risks

PID admitted at deposition that it could not say how much storm water drained in the
facilities prior to development ofa given parcel. PID Dep. at 147:14-148:3. PID simply
concluded that that there would be more discharge post-development based on simple, visual
observation of the property. Id PID then acknowledged that while it did "recall language
referring to the limits of storm water" in the Manual, PID stated that it was "not familiar enough
with the Manual to recall what that is." Id. at 148: 13-22.
The Manual adopted the 1 miner's inch per acre discharge level, which was provided to
Caldwell by PID on more than one occasion. Scott Dep. at 420:25-421:15,423:10-16. When
asked to identify portions of PID's system that could not handle storm water drainage at the rate
of 1 miner's inch per acre, Scott testified that he could not identify any portion. Id at 427:18428:14. According to PID's superintendent, the portions of Exhibit 54 marked in red could
handle storm water drainage, at the rate of 1 miner's inch per acre. Scott Dep. 426:6-427: 17; see
also Ex. A to the Randolph Aff..
PID's superintendent Scott admitted that he did not have any understanding about the
percentage of storm water discharging into PID's claimed facilities versus the total volume of
storm water from other sources. Scott Dep. at 182:9-185:5. Scott also testified that he would
"be guessing" if he were to offer an opinion about the flood risk caused by water originating
from the identified outfalls. Id at 185:6-20. Prior to 2006, PID had not conducted any analysis
into the number of outfalls discharging into its claimed facilities and had never conducted an
analysis of the volume of discharge flowing from the universe of outfalls discharging into PID's
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system. Id at 196:3-197:25, 198:24-199:9. PID also has not conducted any analysis of the
carrying capacity of its system. Id at 273:18-23. This is important, given that PID's own
Discharge Examination Reports show hundreds of outfalls into its claimed facilities from a
multitude of sources.
Scott cannot identify any flooding in PID's claimed drains that he could attribute to urban
storm water. Scott Dep. at 360:3-8. Aside from one instance of overtopping caused by a
plugged culvert on the Phyllis Canal, Scott could not recall any instances of overtopping during
his entire tenure with PID as superintendent. Id at 360: 14-361: 14. 6
PID Board Member Rob Greenfield testified that PID has not commissioned any studies
or analysis about the risk of flooding in PID's system if Caldwell's current Manual remains in
effect. See Ex. L to the Randolph Aff., attaching excerpts from Deposition of Rob Greenfield
("Greenfield Dep.") at 67:23-68:22. Likewise, PID has not performed any analysis or studies
about potential adverse health effects or damage to property if the Manual remains in place in its
current form. Id. at 68: 13-22. Similarly, PID has not conducted any analysis or investigation to
determine what affect, if any, removal of the identified outfalls would have on the drainage area
implicated by the identified outfalls. PID 30(b)(6) Dep. at 546: 13-547: 19. PID also has not
conducted any analysis to determine whether the road improvement at 10th and Ustick resulted in
increased storm water runoff to the B-drain. Scott Dep. at 289: 18-290:6. Therefore PID has no
evidence to support its argument that the outfall results in increased risk of flooding.

Scott identified one instance of flooding since he began working with PID in approximately
1996. Scott Dep. at 11 :4-12, 16:24-17:4,220:1-21. Scott initially attributed the flooding
incident to storm water but then clarified that he was unable to determine whether the flooding
was caused by urban storm water or agricultural storm water. Id Moreover, the flooding
incident Scott referenced involved the Phyllis Canal, which is not a facility where any of the
identified outfalls discharge. Id at 220:22 to 221 :23.
6
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3.

PID Has No Maintenance Records To Support Its Claim For Increased
Maintenance Expenses Or Damage To Property

PID could not identify any additional specific maintenance work that was caused by
municipal storm water when asked at deposition. PID stated that although removal of six7
identified outfalls might have an effect on PID's ability to do maintenance, PID did not state
what the incremental difference would be. PID Dep. at 568:23-570:10. PID then stated that it
either had "complications" or had to postpone work based on Outfall 5-2. Id. at 572:22-573:8.
PID stated that the alleged delay had occurred prior to 2004. Id. at 574:6-9. PID admitted that it
did not know whether Outfall 5-2 was installed at the time of this alleged incident, and that the
work was ultimately finished. Id. at 575:5-18. PID has no evidence about the maintenance
expense attributable to this alleged incident, if any.
PID's superintendent admitted that PID does not keep any master list of maintenance
work performed by its ditch riders. Scott Dep. at 82:1-83:1.8 Moreover, PID does not keep any
of its maintenance records from year to year. Id. at 83:1-7,156:17-23. PID also does not keep
any maintenance records for work performed on its drains. Id. at 242:22. Given the lack of
documentation, Scott testified that a party seeking to discover what maintenance work had been
performed "would have a hard time" and acknowledged that it might not be possible. Id. at 83:821.
PID admitted that it could not identify any instances of damage to personal property. PID
Dep. at 128:25-129:2. As for its evidence of damage to its facilities, PID stated that there were
"a couple of instances where equipment was - equipment work was hampered due to water in the
7 As of the date of the PID Dep., PID had identified six outfalls for removal. PID subsequently
dropped one of the outfalls off the list.
8 Caldwell deposed PID's superintendent Jeff Scott in connection with its demand for removal of
the identified outfalls and its objections to the Manual. Scott is responsible for determining what
maintenance needs to occur on PID's claimed facilities. See Scott Dep. at 79:1-9.
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canal systems" but PID could not pinpoint the source of the water and has no facts to attribute
any damages to the identified outfalls. PID Dep. at 128:5-130:10. PID stated that "wastewater
was a problem" but could not identify when the incident occurred or even the month that it
occurred. Id PID kept no documentation regarding the incident. Id PID then identified some
spraying activities that had to be "delayed a little" on the 500 Lateral due to the presence of
water in the facilities. PID Dep. at 271:19-273:24. PID could not, however, identify the source
of the water that was causing it the alleged concerns. Id at 274:2-6. Moreover, PID could not
state whether the presence of water was due to agricultural or urban storm water. Id at 274:7-21.
Finally, PID did not attribute the delay to either of the identified outfalls that are located on the
500 Lateral.
PID's Board President, Newbill, testified that he has no information about the levels of
chemicals, pollutants, or E. coli that would need to be interjected into PID's system to cause a
threat to human health. Newbill Dep. at 91:22-95:12. Newbill also admitted that he is not aware
of any damage to property caused by urban storm water in PID's system. Id. at 75:22-76: 1.
4.

PID Has No Evidence Of Ripe Threat Of EPAlDEQ Dispute

PID concedes that it had never been threatened by the EPA for a CWA violation and had
not lost its NPDES exemption because of the presence of municipal storm water. Greenfield
Depo. at 71 :1-19,73:12-75:10, 101 :6-11, 131 :15-132:5. Furthermore, PID has not explained
how the identified outfalls could result in a loss of the agricultural exemption to the CWA, when
PID acknowledges that there are hundreds of other outfalls discharging into PID' s claimed
facilities, and according to PID, these outfalls discharge a combination of storm water, private
runoff, and runoff that was designated by PID as "???" See Ex. M to Randolph Aff., attaching
discharge reports for outfalls into B-Drain; A-Drain; and 500 Lateral.
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PID Board Member Greenfield acknowledged that PID has never been threatened with
any litigation relating to the quality of the water in PID' s system. Greenfield Dep. at 131: 15-

132:5; see also Newbill Dep. at 73:12-75:10. Likewise, Greenfield testified that the EPA and the
DEQ have never threatened any lawsuits. Id. at 71 :1-19. Newbill testified that to his knowledge,
the EPA has never threatened PID with losing its agricultural exemption under the CWA.
Newbill Dep. at 101 :6-11. Greenfield likewise admitted that no one had ever contacted PID
about the quality of the water in their system. Greenfield Dep. at 67 :4-10. Instead, any concerns
were "just potential." Id.
PID's superintendent acknowledges the existence of storm water, including urban storm
water, in its system from up-gradient sources outside PID's geographic boundaries and control.
Scott Dep. at 317: 1-319:21.
F.

PID DID NOT FILE AN ADMINISTRATIVE ApPEAL WHEN IT LEARNED OF THE
OUTFALLS

In the course of development of Montecito subdivision, PID was aware of A-15 and A-17
and failed to appeal. Scott admitted PID was aware of the installation of Outfall B-1 at least 1.5
years prior to his deposition, during irrigation season. See Scott Dep. at 53:20-58:4. Scott
observed the outfall after it had already been installed and immediately called each member of
PID's board to notify them of the installation. Id. Subsequently, PID wrote to Caldwell
regarding the discharge. Id. at 61 :3-21. PID also spoke with one of Caldwell's engineers, Lee
Van De Bogart, regarding the outfall. Id at 291:12-21. PID failed to appeal the installation of
any of the three outfalls.
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III.
A.

ARGUMENT

SUMMARY JUDGMENT STANDARD

The law is well established in Idaho that on a motion for summary judgment, the trial
court must determine whether there is no genuine issue as to any material fact, and that the
moving party is entitled to judgment as a matter oflaw. Idaho R. Civ. P. 56(c); Farm Credit

Bank o/Spokane v. Stevenson, 125 Idaho 270, 272,869 P.2d 1365, 1367 (1994); Harris v. Dep't
of Health and Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159 (1993).
In general, when assessing a motion for summary judgment, all controverted facts are to
be liberally construed in favor of the non-moving party. Dodge-Farrar v. American Cleaning

Servs., Co., 137 Idaho 838, 54 P.3d 954 (Ct. App. 2002).
However, in an action which is to be tried before the court without a jury, the court is not
constrained to draw inferences in favor of the party opposing a motion for summary judgment.

See, e.g., Crown v. Klein Bros., 121 Idaho 942, 945, 829 P.2d 532, 535 (Ct. App. 1991). Rather,
the court is free to arrive at the most probable inferences to be drawn from uncontroverted
evidentiary facts. Id. "Where the evidentiary facts are not disputed and the trial court rather than
a jury will be the trier of facts, summary judgment is appropriate, despite the possibility of
conflicting inferences because the court alone will be responsible for resolving the conflict
between those inferences." Riverside Development Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d .
657,661 (1982).
In Celotex Corp. v. Catrett, the United States Supreme Court held that a court may
properly enter summary judgment against a party that fails to introduce facts in support of its
claims or defenses:
Summary judgment procedure is properly regarded not as a
disfavored procedural shortcut, but rather as an integral part of the
Federal Rules as a whole, which are designed "to secure the just,
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speedy and inexpensive determination of every action." ... Rule
56 must be construed with due regard not only for the rights of
persons asserting claims and defenses that are adequately based in
fact to have those claims and defenses tried to a jury, but also for
the rights of persons opposing such claims and defenses to
demonstrate in the manner provided by the Rule, prior to trial, that
the claims and defenses have no factual basis.

Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (citations omitted); see also Jenkins v. Boise
Cascade Corp., 141 Idaho 233, 239, 108 P.3d 380,386 (2005) (adopting Celotex). Therefore, to
survive a motion for summary judgment, a party cannot simply rest on its bare allegations. Id. If
a party fails to introduce any facts supporting an element on which the party bears the burden at
trial, summary judgment is required pursuant to Rule 56. See Id
B.

THE MANUAL Is VALID

The Court should reject PID's request for "a declaratory judgment that the Manual
conflicts with state law and is void." Second Amended Complaint at Prayer ~ 1. First, Caldwell
has the power to create a storm water policy manual to provide for the health and safety of its
citizens. Second, contrary to PID's assertions, the plain language of the Manual does not require
a developer to act contrary to Idaho Code § 42-1209 (even as that statute is erroneously
interpreted by PID).9 Under the plain language of the Manual, a developer is free to obtain the
written permission from PID; the Manual does nothing to prevent that. Moreover, when
considering PID's assertions of conflict with Idaho Code § 42-1209, the Court should take note
that an express requirement for written approval was removed from the Manual at the request of
PID.

9 As set forth above, Caldwell does not agree with PID's erroneous interpretation of Idaho Code
§ 42-1209. However, solely for purposes of this summary judgment motion, Caldwell evaluates
the Manual under PID's interpretation ofIdaho Code §42-1209 to demonstrate that no conflict
exists that renders the Manual invalid.
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1.

The Manual is a Valid Exercise of Caldwell's Police Power

a)

The Manual is Authorized by the Constitution

The Idaho Constitution, at Article XII, § 2, provides:
Any county or incorporated city or town may make and enforce,
within its limits, all such local police, sanitary and other
regulations as are not in conflict with its charter or with the general
laws.
"This is a direct grant of police power from the people to the municipalities of the state,
subject only to the limitation that such regulations shall not conflict with the general laws."

Rowe v. Pocatello, 70 Idaho 343, 348, 218 P.2d 695, 698 (1950). "Comprehended in the term
'general laws' are other provisions of the constitution, acts of the state legislature, and, of course,
the constitution and laws of the United States." Id.
The Idaho Supreme Court described the police power as "very great." Sifers v. Johnson,
7 Idaho 798, 65 P. 709, 710 (1901) (quoting, in part, Judge Cooley, Constitutional Limitations at
704 (6th ed.)). That power encompasses "[t]he protection of health, prevention and suppression
of nuisances, controlling the conduct of business which affects others not engaged in the same,
the preservation of peace, and the protection of the public welfare are legitimate subjects calling
for the exercise of police power of the state." Id.
"The police power is the most comprehensive and least limitable of governmental
powers." Michael C. Moore, The Idaho Constitution and Local Governments - Selected Topics,
31 Idaho L. Rev. 417,422 (1995) (citing Rowe, supra) (emphasis added); see also District of

Columbia v. Brooke, 214 U.S. 138, 149 (1909). It may be defined generally as the power to
make laws and regulations, within the bounds of constitutional restrictions, to govern, restrict,
and regulate the conduct of individuals and businesses for "the promotion and protection of the
public health, safety, morals, and welfare." Id. at 422-23. In City of Idaho Falls v. Grimmett, 63

MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
SUMMARY JUDGMENT- 22

882

Idaho 90, 92, 117 P.2d 461, 463 (1941), speaking of legislative discretion, the Idaho Supreme
Court said, "[e]very presumption is t6 be indulged in favor of the exercise of that discretion,
unless arbitrary action is clearly disclosed."
Where a city is engaged in the "governmental function of regulation," as opposed to a
proprietary function, it is acting under its police power. Plummer at 813. It is beyond dispute
that the "[t]he drainage of a city in the interest of the public health and welfare is one of the most
important purposes for which the police power can be exercised." 11 McQuillin Municipal
Corporations § 31.10 Municipal Powers (3d ed.).
The Idaho Legislature has expressed the importance of flood control to the general
populace as follows:
It is hereby recognized by the legislature that the protection of life
and property from floods is of great importance to this state. It is
therefore declared to be the policy of the state to provide for the
prevention of flood damage in a manner consistent with the
conservation and wise development of our water resources and
thereby to protect and promote the health, safety and general
welfare of the people of this state.

Idaho Code § 42-3102.
Because the subject matter of the Manual is clearly within the police power of the City of
Caldwell, and "properly belonging to the legislative department of government, the courts will
not interfere with the discretion, nor inquire into the motives or wisdom, of the legislators." See

Rowe, 70 Idaho at 350. Rather, the courts will "examine the ordinance" to determine "whether
or not the legislators have overreached their prerogative and impinged the fundamental law." Id.
"[I]fthe act is not clearly unreasonable, capricious, arbitrary or discriminatory, it will be upheld,
as a proper exercise of the police power." Id.
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b)

The Manual is Expressly Authorized by Statute

Idaho statutes expressly require Caldwell to manage storm water. Those statutes allow
Caldwell to alter the channels of water courses that exist within Caldwell's boundaries. See
Idaho Code § 50-331. Caldwell is also authorized "to clear, cleanse, alter, straighten, widen,
pipe, wall, fill or close any waterway, drain or sewer or any watercourse in such city when not
declared, by law, to be navigable[.]" Idaho Code § 50-332 (emphasis added). Finally, Caldwell
is "authorized to prevent the flooding of the city or to secure its drainage, to assess the cost
thereof to the property benefited, and for such purpose may make any improvement or perform
any labor on any stream or waterway, either within or without the city limits, when necessary to
protect the safety oflife and property of the city[.]" Idaho Code § 50-333 (emphasis added).
These statutes, taken together, constitute a broad grant of authority by the Legislature to
Caldwell for the purpose of effectuating drainage of the city, protecting against flooding, altering
existing water conveyances as necessary, and even charging the cost of such alteration to the
properties benefited. Of particular importance to this case, where PID seeks to terminate historic
drainage practices (Amended Complaint at ~ 43(1)), is Caldwell's authority to alter and use water
conveyances "to the extent necessary to preserve the watercourse." Idaho Code § 50-331
(emphasis added).
The Legislature has vested broad authority and discretion in cities and counties regarding
the occupancy of land, the manner in which it can be used, and the requirements for development
through the Local Land Use Planning Act ("LLUPA"). LLUPA is codified at Idaho Code §§ 676501 through 67-6538 and is intended to allow cities to "promote the health, safety, and general
welfare of the people of the state of Idaho" by, among other things, enacting ordinances and
plans:
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To ensure that adequate public facilities and services are provided
to the people at reasonable cost.
To ensure that the economy of the state and localities is protected.
To encourage urban and urban-type development within
incorporated cities.
To ensure that the development on land is commensurate with the
physical characteristics of the land.
To protect life and property in areas subject to natural hazards and
disasters.
To avoid undue water and air pollution.
Idaho Code § 67-6502.
In pursuit of these objectives, Caldwell is expressly authorized to pass ordinances
adopting regulatory standards for a long, but non-exclusive, list of purposes. Idaho Code § 676518. While LLUPA powers are very broad, they are also specific enough to establish that
Caldwell is unambiguously authorized by the Legislature to "adopt standards for ... storm
drainage systems." Id (emphasis added). Further, to the extent regulatory standards are adopted
pursuant to LLUPA, they may "impose higher standards than are required by any other statute or
local ordinance .... " ld. (emphasis added).
Idaho cities can exercise all the powers of formally organized drainage districts. Idaho
Code § 42-2904. These powers are codified in chapter 29, Title 42 ofthe Idaho Code.
Formation of a drainage district, and in certain circumstances approval of some of its projects,
typically requires a formal petition, hearing and judicial approval. Idaho Code § 42-2905. This
is not the case for cities. Only where the drainage district's service area includes property
outside the geographic boundary of the city must the city participate in judicial proceedings to
establish the district before exercising its powers. Idaho Code § 42-2904.
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Drainage district powers include the right to incorporate both natural streams and
artificial conveyances into the plan for draining lands in the district. A common theme in the
drainage district statutes is that the drainage system may include both new drainage works built
by the district and use of existing drainage facilities. In fact, streams and other water
conveyances can not only be used by drainage districts, they can also be improved as necessary.
The whole or any portion of any natural watercourse which drains
any district established under this chapter, or the whole or any
portion of any ditch or drainage system already constructed or
partially constructed prior to the passage of this chapter, or which
may be constructed subsequent thereto, may be improved and
completed as a system under the provisions of this chapter.
Idaho Code § 42-2947 (emphasis added).
Further, a drainage district can construct new drainage works that expand the existing
system as necessary.
[I]n any case where in the judgment of said board, new, additional
or separate works and improvements (in the nature of original
construction or reconstruction work and improvements) shall be or
become necessary for the sufficient, safe and adequate drainage
and reclamation of said district or for the safety and preservation of
the work, improvements and system already constructed, said
board may order and cause to be done and constructed such new,
additional and separate works and improvements ....
Idaho Code § 42-2931 (emphasis added).
To underscore the importance of achieving reasonable and cost effective drainage
through the powers afforded drainage districts and cities, the Legislature intends that:
The provisions of this [chapter 29, Title 42] shall be liberally
construed to promote the public health and welfare by reclaiming
wet or overflowed lands, building embankments or levees and the
preservation of any system of drainage heretofore constructed or to
be constructed according to law.
Idaho Code § 42-2964 (emphasis added).
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The Manual is a straightforward endeavor by Caldwell "to prevent the flooding of the
city [and] to secure its drainage" as is required by Idaho Code § 50-333 and as permitted by the
LLUPA and the provisions of the Idaho Code pertaining to drainage districts. The Manual is
Caldwell's method of dealing with the widely-acknowledged public health concerns caused by
unchecked storm water. To achieve its public health goals and satisfy its drainage function,
while minimizing its impact on existing drainage facilities, the Manual requires a series of flow
control and water quality mechanisms that protect existing drainage facilities while serving the
drainage function required by state law. See, e.g. Manual §§ 100.2.1; 101.1.2; 101.1.3; 102.6.3;
103.2.1; 103.6.6. 10
2.

The Manual Is Not In Conflict With Idaho Code § 42-1209

To imply conflict between the Manual and Idaho Code § 42-1209, PID wrongly asserts
that the Manual prohibits a developer from obtaining written permission from PID for a
discharge into PID's facilities. A review of the language of the Manual reveals that the Manual
does not prohibit a developer from obtaining written permission from PID. As noted above in
footnote 2, this argument is made for purposes of summary judgment and should not be
construed as an admission or concession by Caldwell that permission is always required by Idaho
Code § 42-1209 or that PID can lawfully deny permission in all circumstances.
10 PID contends that the Manual is contrary to state law and is void. PID has the burden
of challenging an exercise of Caldwell's constitutional police power. Plummer v. City of
Fruitland, 139 Idaho 810, 813, 87 P.3d 297,300 (2004) (emphasis added). When a challenge is
made against a city's exercise of its police power, the "burden falls upon the party challenging
the exercise of this power to show that such an exercise is either in conflict with the general laws
of the state or that it is unreasonable or arbitrary." Plummer at 813.
PID does not argue that the Manual is arbitrary or unreasonable. Instead, the sole basis
on which PID challenges the Manual is that it is in conflict with state law and is therefore void.
Complaint, at Prayer for Relief at ~ 1. As discussed below, the Manual is consistent with state
law. Therefore the Manual constitutes a valid exercise of Caldwell's police power and is
enforceable.
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Idaho. Code § 42-1209 states, in relevant part, that:
no persen or entity shall cause er permit any encroachments onto
the easements or rights-ef-way ... without the written permission
of the irrigation district ... in o.rder to ensure that any such
encroachments will not unreasonably or materially interfere with
the use and enjeyment of the easement or right-ef-way.
Idaho. Code § 42-1209.
While PID asserts that sections efthe Manual (Sections 100.5, 103.2.1, 101.1.5, and
103.7.5) conflict with Idaho. Code § 42-1209, a review of the Sections reveals that there is no
genuine conflict. See Edwards v. Industrial Comm'n o/State, 130 Idaho 457, 461,943 P.2d 47,
51 (1997) (statutes relating to the same subject, although in apparent conflict, are construed to be
in harmony ifreasenably pessible); Cox v. Mueller, 125 Idaho. 734, 736, 847 P.2d 545, 547
(1994); see also Idaho State AFL-CIO v. Leroy, 110 Idaho 691, 698, 718 P.2d 1129,1136
(1986); Grice v. Clearwater Timber Co., 20 Idaho. 70, 77, 117 P. 112, 112 (1911).

None of the Sections identified by PID expressly prohibit a develeper from obtaining
written permissien for use ofan outfall. See Manual at §§ 100.5, 103.2.1, 101.1.5, and 103.7.5.
Moreover, the Sectiens at issue place limits on the maximum discharge, condition discharges on
the existence efhistorical rights to discharge, and require that the "downstream system has
proven adequate capacity ..." Id.
Fer example, Section 101.1.5 (Discharge Rule), the Section frem which PID had
Caldwell remove the express requirement fer approval from the irrigation district prier to
adoption efthe Manual in 2006, states:
Any development proposing new or increased discharge off-site, in
compliance with this manual, shall notify in writing the owner of
the canal, ditch, drain or pond into which discharge shall occur. In
addition, the design of new discharging facilities shall be subject to
the review of the entity operating or maintaining the canal, ditch,
drain or pend. Any develepment proposing to increase the rate or
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reduce the quality of discharge from a site may be denied
permission to discharge.
(Emphasis added.)
In short, even though PID had the approval requirement removed, Section 101.1.5 still
requires that PID be given notice of any new or increased discharge and alerts the developer that
permission may be denied. In short, there is no basis to conclude that Section 101.1.5 conflicts
with Idaho Code § 42-1209.
Further, one of the Sections that PID takes issue with, Section 103.7.5, does require
written permission for the operator of the irrigation system. In relevant part, Section 103.7.5
states:
Emergency Spillways
Emergency spillways shall be provided to protect embankments
and suitably lined to prevent scour and erosion. Emergency
overflows shall not be allowed into live-water irrigation facilities
without prior written permission from the owner and/or operator of
the irrigation system and applicable regulatory agencies unless an
historical right to drain exists.
(Emphasis added.) Therefore to the extent that a party seeks to install an emergency spillway
into a live irrigation facility, it must first obtain written permission from the owner of the
irrigation system.
The Manual is clear that it limits discharges to pre-development historical levels and
conditions discharge on historical rights and requires that there be adequate capacity in the
downstream system. See Manual § 100.2.1,100.2.2,100.3.3,101.1.2,101.1.5,103.2.1.
Therefore, any new outfall cannot "materially or unreasonably interfere" with PID's "use and
enjoyment" of its alleged easement or right-of-way. Moreover, to the extent that a developer
contemplates expanding historical flows or discharge levels, the developing entity must seek the
permission of the owner of such canal, ditch, or facility where the discharge is to occur. Manual
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§ 101.1.5. Also, the Manual does not require that discharges occur under all circumstances. The
Manual provides for the use of a retention system in cases of a "compelling public interest."
Section 103.6.6. Therefore, the express language of the Manual is not in conflict with Idaho
Code § 42-1209.

C.

PID's CLAIMS To REMOVE THE FIVE OUTFALLS FAIL

The Court should reject PID's efforts to remove the five outfalls that PID identified in its
written statement dated March 12, 2009. Three of the outfalls are not owned by Caldwell and,
therefore, are not subject to removal. PID cannot establish the elements of its claims for trespass
or nuisance with reference to the five outfalls. PID has no evidence to establish that anyone of
the five outfalls materially or unreasonably interfere with PID's non-exclusive use of its
prescriptive easements. Therefore, the demand for abatement of the nuisance and removal under
Idaho Code § 42-1209 fail. Finally, summary judgment is appropriate on PID's claim for
injunctive relief because PID cannot satisfy the standard for a permanent injunction.
1.

Adopting PID's Criteria, Only Two Of The Five Outfalls Remain At Issue

a)

PID's Second Amended Complaint Only Requests Removal of
Ouifalls Owned or Constructed by Caldwell

PID seeks a declaration and order requiring removal and repair of "any unauthorized
municipal storm water points of discharge owned or constructed in Pioneer facilities by
Defendant." Prayer for Relief at ~~ 2, 4 (emphasis added).
Only two of the identified five outfalls (Outfalls 5-10 and B-1) are located on land within
Caldwell's right-of-way and therefore "owned" by Caldwell. See Orton Aff. at ~~ 6-15. Under
PID's own definition of seeking removal of outfalls "owned or constructed" by Caldwell, only
two of the five identified outfalls meet PID's criteria. Therefore, summary judgment is
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appropriate on PID's request for removal of Outfalls A-15, A-17, and 5-2 because those outfalls
were neither owned nor constructed by Caldwell.
b)

PID Conceded that Outfalls "Maintained" by Third Parties are
"Off the Table"

At the hearing on Caldwell's Motion to Dismiss, PID's counsel stated that PID was not
seeking removal of any outfalls that were maintained by third parties:
From the district standpoint, we are identifying those pipes that we
don't have records for, that Pioneer ever approved, those pipes that
we think the City may have approved or constructed them. We
haven't conducted a real property search. We don't know if the
City has retained the ownership of these discharged pipe facilities
by virtue of the development process. We will have to go through
and cross-reference each one of our identified pipes to determine
the actual ownership of that real property.
Now, perhaps the City, through its process has said, 'no, we're not
going to take responsibility for these facilities that we require you
as a developer to install illegally into Pioneer's facilities. That's
still your problem. No, if the City has done that, and Pioneer
discovers that that is what they have done, then those pipes are off
the table. We're not going after those innocent third parties, not in
this case. We're going after what the City has constructed, the
City owns, the City continues to discharge.
See Ex. K to the Randolph Aff. at 86:17-87:14.

Caldwell does not have any maintenance responsibilities for three of the five identified
outfalls. See Orton Aff. at ~~ 6-15. Those three outfalls, A-15, A-17, and 5-10, are maintained
by other nonparties to this litigation. For that reason, based on PID's own characterization of the
outfalls that it considers to be legitimately at issue in this litigation, summary judgment is
appropriate on PID's claim for removal of Outfalls A-15, A-17, and 5-10.
c)

PID Does Not Seek Removal o/Outfalls That Discharge Water
Other that "Urban Storm Water"

PID testified at the hearing on Caldwell's Motion to Dismiss that it only seeks removal of
outfalls that only drain urban storm water. See Ex. K to Randolph Aff. at 87:12-14 ("We're
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going after what the City has constructed, the City owns, the City continues to discharge.").
(emphasis added). Of the five outfalls identified by PID, at least two of the outfalls (Outfalls 5-2
and 5-10) drain land other than Caldwell's streets. Orton Aff. at ~~ 10, 12; PID Dep. at 46:2148:2 (acknowledging co-mingling and discharge of drainage water from parcels adjoining
Outfall 5-10). Therefore Caldwell seeks summary judgment on PID's claims for removal of
Outfalls 5-2 and 5-10.
2.

PID Seeks To Have The Five Outfalls Removed Based On A Trespass
Claim; PID's Trespass Claim Fails Because PID Does Not Have Exclusive
Rights

PID's trespass claim fails because trespass claims in Idaho depend on exclusivity of
possession. See Walter E. Wilhite Revocable Living Trust v. NW Yearly Meeting Pension Fund,
128 Idaho 539, 599,916 P.2d 1264, 1274 (1996) ("[t]respass is a tort against possession
committed when one, without permission, interferes with another's exclusive right to possession
of the property") (emphasis added).
PID acknowledged that its rights in its claimed facilities are prescriptive. Reply to
Second Amended Counterclaim at ~ 12; PID Dep. at 680:18-683:13. Under Idaho law, a
prescriptive easement, however, is not and cannot be "exclusive" because an "exclusive"
easement by prescription does not exist under Idaho law. See Luce v. Marble, 142 Idaho 264,
273, 127 P.3d 167, 176 (2005). In Luce, the plaintiff argued that his prescriptive easement to
Parcel A provided him with the authority to displace the owner of Parcel A. Id. The Court
rejected Luce's argument, holding that "Luce cannot claim an easement right over all of Parcel A
to the exclusion of Marble" because "[s]uch an easement right does not exist." Id. The court in
Luce also recognized that "[a]n easement allows only limited use of the servient estate." Id.; see
also Viebrock v. Gill, 125 Idaho 948, 953, 877 P.2d 919, 924 (1994) ("An unlimited easement is

virtually a conveyance of ownership, rather than an easement."); see also Ingle Butte Ranches,
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Inc. v. Fronapel, 183 Or.App. 478, 483,53 P.2d 453,455 (2002) (recognizing "fundamental

property law principle" that "establishment of a prescriptive easement does not create an
exclusive right to use the property encompassed thereby"); Romans v. Nadler, 217 Minn. 174,
182, 14 N.W.2d 482, 487 (1944) ("The acquisition by prescription ofa right of way does not
exclude use by the owner of the land or by the public.") (internal quotation marks and citations
omitted).
PID cannot sustain its trespass claim because it cannot demonstrate the exclusivity
required for such a claim. Even if PID could identify something more than prescriptive rights as
the basis for its possession, the fact that PID lacks exclusivity into the at-issue facilities is
demonstrated by reference to the discharge examination reports generated by PID and provided
by PID to Caldwell in discovery. See Ex. M to the Randolph Aff.. PID's Discharge
Examination Reports show that the facilities include drainage from agricultural discharges, "Ag
drain [and] Douglas Lot spill", "irrigation drain from school yard," "residential lands," "storm
drain offresidential parking area," "storm drain from 20/26 and Aviation Way," and other
sources. Id. These reports, generated by PID in connection with this litigation, clearly show
sources of water other than irrigation water in the facilities implicated by PID's demand to
remove the five outfalls. Therefore PID cannot demonstrate the exclusivity required to prevail
on its trespass claim. See Wilhite Revocable Living Trust, 128 Idaho at 549,916 P.2d at 1274.
Summary judgment in Caldwell's favor is appropriately entered as to each of the identified
outfalls.
3.

PID Seeks To Have The Five Outfalls Removed Based On A Claim For
Nuisance; PID's Nuisance Claim Fails Because PID Has No Facts
Supporting The Elements For A Nuisance Claim

PID argues that the five identified outfalls constitute a public and private nuisance.
Second Amended Complaint at" 44-47. As pleaded by PID, "[a] nuisance consists of an action
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that interferes with the comfortable enjoyment of life or property and includes unlawfully
obstructing the free passage or use, in the customary manner, of any navigable lake, or river,
stream, canal, or basin." Second Amended Complaint ~ 45. PID bases its nuisance claim on
alleged maintenance costs

(~30(a»,

pollution (~37), and potential loss of its agricultural

exemption from the requirements of the CWA (~~ 30(b), 31-36). PID has no facts to support
these allegations.
a)

PID Cannot Satisfy the Elementsfor Private Nuisance

In order to prevail on its private nuisance claim, PID must introduce facts sufficient to
prove that the identified outfalls are "injuries to health or morals, or [are] indecent, or offensive
to the senses, or an obstruction to the free use of property, so as to interfere with the comfortable
enjoyment of life or property, or unlawfully obstructs the free passage or use, in the customary
manner, of any ... canal[.]" Idaho Code § 52-101 (emphasis added).
Summary judgment is appropriate because, as discussed in detail above, PID has no facts
showing that the five identified outfalls cause any increased maintenance expenses, pollution, or
risk that PID will face liability under the CWA and/or lose its agricultural exemption. Moreover,
PID's experts failed to offer any facts or support that the identified outfalls result in a nuisance.
PID therefore has no facts to support its nuisance claim and summary judgment is appropriate.
b)

P ID Cannot Satisfy the Elements for Public Nuisance

A public nuisance is defined in Idaho Code § 52-102 as a nuisance "which affects at the
same time an entire community or neighborhood, or any considerable number of persons,
although the extent of the annoyance or damage inflicted upon individuals may be unequal."
Caldwell is entitled to summary judgment on PID's public nuisance claim as to the identified
outfalls because PID has failed to offer any evidence that the identified outfalls are "injurious to
the health or moraIs, or [are] indecent, or offensive to the senses, or an obstruction to the free
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use" of PID's claimed facilities and that the nuisance affects "an entire community or
neighborhood, or any considerable number of persons." See Idaho Code §§ 52-101, 102.
As set forth above, PID has no evidence that the identified outfalls cause any risk of
human health, pose a flooding risk, or cause any particular maintenance concerns. Likewise,
PID has no evidence that the identified outfalls affect an entire neighborhood or a considerable
number of persons as required under Idaho Code § 50-102. PID does not even attempt to explain
in its Second Amended Complaint how it satisfies the requirements for bringing a public
nuisance claim based on the identified outfalls. Therefore summary judgment is appropriately
entered on PID's public nuisance claim.
c)

PID Cannot Prove that Caldwell is the Cause of the Alleged Basis
for its Nuisance Claim

Under established Idaho case law, "[i]t cannot be seriously questioned that for one to be
held liable for a nuisance, he, she, or it, must control or manage or otherwise have some
relationship to the offensive instrumentality or behavior that would allow the law to say the
defendant must stop causing it andlor pay damages for it." See Cobbley v. City of Challis , 143
Idaho 130, 134-35, 139 P.3d 732, 736-37 (Idaho 2006) (affirming dismissal of nuisance claim
against City of Challis because it was undisputed that Challis did not own the road). Moreover,
the definition of nuisance makes clear that the allegedly offensive conduct must be sufficient "so
as to interfere" with PID's use and enjoyment of its facilities or otherwise obstruct its passage,
which makes clear that a causation element must be satisfied to prevail on a nuisance claim.
As discussed above, Caldwell does not own or control three of the five identified outfalls.
Orton Aff. at ~~ 6-14. Of the identified outfalls, Caldwell, as part of its municipal function,
reviewed and approved the drainage calculations for Outfalls A-5 and A-17. But Caldwell did
not, as PID asserts, force the developers to increase the burden on PID's claimed facilities, or
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otherwise cause the developers to engage in any conduct that would constitute a public or private
nuisance. Instead, Caldwell's Manual simply required that the developer assess the drainage
area, and continue to use historical drainage rights for the property to be developed. As
discussed above, the Manual requires that the developers seek pennission from PID if the
calculated drainage area would result in increased discharge. The provisions in the Manual
preserve existing drainage rights while protective down stream facilities. Summary judgment is
appropriate on PID's claims for these outfalls because Caldwell does not have the requisite
control over the allegedly offensive instrumentality, required under Idaho law for imposing
liability in tort. See Cobbley, 139 P.3d at 736-37.
4.

PID's Claim For Removal Of The Five Outfalls Pursuant To Idaho Code §
42-1209 Fails Because PID Has No Evidence Of Material Or
Unreasonable Interference

PID also seeks removal of the identified outfalls based on Idaho Code § 42-1209. In
relevant part, that section provides as follows:
Encroachments of any kind placed in such easement or right-ofway, without such express written pennission shall be removed at
the expense of the person or entity causing or permitting such
encroachments, upon the request of the owner of the easement or
right-of-way, in the event that any such encroachments
unreasonably or materially interfere with the use and enioyment of
the easement or right-of-way.
Idaho Code § 42-1209 (emphasis added).
Summary judgment is appropriate on PID's claim for removal of the identified outfalls
because PID has no evidence that the identified outfalls materially or unreasonably interfere with
PID's use and enjoyment of its claimed facilities. As described above, PID has no evidence that
the five outfalls interfere in any way with PID's use and enjoyment of the A-Drain, the B-Drain,
or the 500 Lateral. PID has not, for example, introduced any evidence that the identified outfall
at lOth and Ustick into the B Drain has any impact on PID's use and enjoyment of the B Drain.
MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
SUMMARY JUDGMENT- 36

896

PID similarly has no evidence that the alleged incremental increase in urban storm water from
that outfall results in increased maintenance expenses, or prevents PID from accessing the BDrain. The same is true for the other four identified outfalls.
In part, PID cannot make this argument, because according to PID's own survey, there
are hundreds of outfalls along PID's claimed facilities. See, e.g., Ex. M to Randolph Aff
(attaching Discharge Examination Reports for outfalls located on A Drain, B Drain, and 500
Lateral). According to the discharge reports, these outfalls discharge agricultural return flows,
mixtures of agricultural water and storm water, urban storm water, private properties, and other
runoff. If PID suffers any harm, it would be as a result of all of the outfalls, not just the five
identified outfalls that it decided to highlight in this litigation. Unless and until PID can
demonstrate that the identified outfalls materially and unreasonably interfere with its use and
enjoyment of its claimed facilities, Idaho Code § 42-1209 does not provide PID with a valid
basis to demand removal of the outfalls and summary judgment is proper on this claim.
5.

PID Is Not Entitled To A Permanent Injunction As To The Five Outfalls

"According to well-established principles of equity, a plaintiff seeking a permanent
injunction must satisfy a four-factor test before a court may grant such relief. A plaintiff must
demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies available at law, such
as monetary damages, are inadequate to compensate for that injury; (3) that, considering the
balance of hardships between the plaintiff and defendant, a remedy in equity is warranted; and
(4) that the public interest would not be disserved by a permanent injunction." eBay Inc. v.

MercExchange, L.L.c., 547 U.S. 388, 391 (2006). The standards for permanent injunction and
preliminary injunction are essentially the same with the exception that in order for a permanent
injunction to issue, plaintiff must ultimately show actual success on the merits, instead of
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probable success on the merits. Amoco Prod Co. v. Village o/Gambell, 480 U.S. 531,546 n. 12
(1987).
As discussed above, PID cannot succeed on the merits because PID's claims for
declaratory relief, nuisance, and trespass suffer from fatal defects. However, even ifPID were to
succeed on the merits, summary judgment is still proper on PID's claim for injunctive relief
seeking removal of the identified outfalls because PID has not established any evidence that it
has suffered injury as a result ofthe five remaining outfalls that are at-issue in this case or that it
can satisfy the legal standard for entry of a permanent injunction. Summary judgment is likewise
appropriate because PID cannot show that the balance of hardships tips sharply in its favor.
Finally, summary judgment is appropriate on PID's claim for injunctive relief because the
public's interest would be dis served if the Court entered the requested injunction and ordered the
removal of the identified outfalls.
a)

Summary Judgment is Proper on PID's Claim/or Permanent
Injunction Because P ID Has Not Suffered Any Injury

Summary judgment as to a claim for permanent injunction is appropriate where the
moving party fails to show how irreparable harm will result if the injunction is not issued. See
Safetech Int'l, Inc. v. Air Products and Controls, Inc., 2004 WL 306740 at * 5 (D. Kan. Feb. 3,

2004) (unpublished) (granting defendant's motion for summary judgment because plaintiff failed
to introduce facts supporting its claim of irreparable injury); see Tutor v. City 0/ Hailey, Idaho,
2004 WL 344437, at * 11 (D. Idaho January 20, 2004) (unpublished) (granting defendant's
motion for summary judgment on plaintiffs' request for injunctive relief because the plaintiffs
had not "shown a likelihood of substantial and immediate injury").
In Safetech, the plaintiff pleaded a separate claim entitled "permanent injunction."
Safetech Int'l, Inc., 2004 WL 306740, at *5. In responding to the defendant's motion for
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summary judgment on that claim, the plaintiff presented no facts to the court, instead relying on
allegations in its complaint. Id The court entered summary judgment against the plaintiff,
holding that the plaintiff failed to "set forth specific facts showing that there is a genuine issue
for trial." Id Similarly, in Tutor, 2004 WL 344437 at *11, the district court entered summary
judgment in favor of the City of Hailey on the plaintiffs' request for a permanent injunction
because the plaintiffs had not introduced sufficient facts to support their claim of irreparable
injury if the court did not enter the requested injunction.
Here, PID has alleged that the outfalls owned and maintained by Caldwell constitute a
nuisance and a trespass. PID alleges that these outfalls interfere with its comfortable enjoyment
of property and otherwise constitute a trespass. PID references potential loss of its NPDES
exemption, but has no facts supporting any actual or threatened enforcement. See discussion at
Part ILE.4, supra. Moreover, given the undisputed fact that there are hundreds of other outfalls
in PID's claimed facilities, ifPID has a legitimate concern about co-mingling, it certainly will
not be resolved by removal of the identified outfalls. Similarly, PID alleged that the identified
outfalls result in increased maintenance expense. But PID cannot identify any increased
maintenance expenses attributable to these specific outfalls. Finally, PID has no evidence of
pollution that is attributable to these outfalls. PID did not introduce any water quality data or
other test results that show the existence of pollutants in the water allegedly flowing from these
outfalls. In total, PID has nothing but its bare allegations to support its claim that it will suffer
irreparable harm if the Court does not enter PID's requested permanent injunction.
b)

The Balance of Hardships Tips Heavily in Caldwell's Favor

As referenced above, PID must prove "that, considering the balance of hardships between
the plaintiff and defendant, a remedy in equity is warranted" before the Court can enter a
permanent injunction in PID's favor. eBay Inc. v. MercExchange, L.L.c., 547 U.S. at 391.
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Summary judgment is appropriate on this element too, given that the balance of the
hardships tip sharply in Caldwell's favor if the Court entered the injunction requested by PID.
As described in detail above, PID has introduced no evidence that the identified outfalls cause
any harm to PID in its maintenance and operation of its irrigation district. In fact, the record is
devoid of any evidence supporting PID's claims, as it relates to the five identified outfalls.
Therefore PID has no facts supporting any hardship if the injunction is not entered requiring
immediate removal of the identified outfalls and conversion of those facilities into retention
based systems.
Caldwell would suffer immense hardships, both financial and practical, ifthe Court
enters PID's requested injunction. If the Court were to grant PID's requested relief and force
Caldwell to adopt a retention-based system, Caldwell and members of the public would face
other hardships. First as to several of the identified outfalls, 5-10 and 5-2, it is clear that other
non-parties use the outfalls for drainage of surface water flowing from their properties. If the
outfalls were removed, these parties would be injured. Second, Caldwell estimates that it would
cost at least $3,649,847 to develop an alternative retention system if the Court were to order the
removal of these five outfalls. This would include costs to acquire land, purchase the necessary
equipment, and to engineer an adequate system. Moreover, as discussed above, PID's experts
admitted the retention systems suffer from a variety of potentially serious problems.
In light of the costs to Caldwell if the Court were to order the removal of the identified
outfaIls, summary judgment is appropriate because the balance of hardships tip sharply in
Caldwell's favor.
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c)

The Public Interest Would be Disserved if a Permanent Injunction
Were Issued

"It frequently has been emphasized that whether the public interest either might be
furthered or might be injured by an injunction should be given considerable weight." Moon v.

North Idaho Farmers Ass 'n, No. CV 2002 3890, 2002 WL 32129530, at

* 10 (Idaho Dist. Nov.

30,2002). Courts in equity should be mindful that an injunction can impose disproportionate
costs on the general public with no commensurate gain. See Hynix Semiconductor Inc. v.

Rambus Inc., --- F.Supp.2d ----, 2009 WL 440473, *11 (N.D. Cal. 2009) (citing Ballardv. City
of Pittsburgh, 12 F. 783, 784 (C.C. Pa. 1882». In Ballard, the court held that if an injunction
"would only operate injuriously upon the public, without benefiting the complainants, an
injunction will not be granted."
As discussed above, PID has identified no facts showing how it will benefit if the fiveidentified outfalls are removed. On the other hand, the burden on the citizens of Caldwell if
PID's requested relief is granted would be immense. Caldwell estimates that it would cost at
least $3,649,847 to remove the identified outfalls and develop an alternative system for handling
the storm water currently managed by those outfalls. If the outfalls were removed, other nonparties who own the outfalls andlor rely on the outfalls for drainage would be injured. These
nonparties would be injured without any commensurate benefit to PID. Given these undisputed
facts, summary judgment is appropriate on PID's request for injunctive relief.
D.

WITH RESPECT TO AT LEAST THREE (3) OF THE FIVE (5) IDENTIFIED STORM
WATER OUTFALLS, PIONEER IRRIGATION DISTRICT FAILED TO EXHAUST THE
ADMINISTRATIVE REMEDIES A VAILABLE TO IT UNDER THE MANUAL

The law is well settled that "no one is entitled to judicial relief for a supposed or
threatened injury until the prescribed administrative remedy has been exhausted." White v.

Bannock County Comm 'rs, 139 Idaho 396, 401,80 P.3d 332,337 (2003), citing Myers v.
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Bethlehem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938), cited in Dickerson v. Crutcher, 101

Idaho 377, 379, 613 P .2d 934, 936 (1980). Furthermore, "the doctrine of exhaustion generally
requires that the case run the full gamut of administrative proceedings before an application for
judicial relief may be considered. Id., citing Palmer v. Board of County Comm'rs of Blaine
County, 117 Idaho 562, 565, 790 P.2d 343,346 (1990), citing Grever v. Idaho Telephone Co., 94

Idaho 900,903,499 P.2d 1256, 1259 (1972). "[I]fa claimant fails to exhaust administrative
remedies, dismissal of the claim is warranted." Id, citing Bryant v. City of Blac/ifoot, 137 Idaho
307,48 P.3d 636 (2002); Palmer, supra; Dickerson, supra.
"[I]mportant policy considerations underlie the requirement for exhausting administrative
remedies, such as providing the opportunity for mitigating or curing errors without judicial
intervention, deferring to the administrative processes established by the Legislature and the
administrative body, and the sense of comity for the quasi-judicial functions of the administrative
body." White, 139 Idaho at 401-02,80 P.3d at 337-38.
Caldwell City Code § 13-01-09 provides for an "Appeal Procedure" for decisions madG
by the City Engineer pursuant to the standards set forth in the Manual. It provides, in its entirety:
(1) Any party aggrieved by a decision of the City Engineer in
administering the standards provided for herein may appeal said
decision to the City Council by filing a written notice of such
appeal with the City Clerk within ten (10) days of the date of such
decision.
(2) The City Council wi~l conduct a public hearing at the next
regularly scheduled Council meeting, following receipt of the
appeal, provided that a notice period of at least fifteen (15) days be
provided prior to said hearing. If there is sufficient time for
allowing said notice then the public hearing will be held at the first
regularly scheduled Council meeting, which will allow for a fifteen
(15) day notice of hearing.
(3) The public hearing shall be conducted in accordance with the
provisions of the Administrative Procedures Act, Idaho Code,
sections 67-5220 et seq.
MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
SUMMARY JUDGMENT- 42

902

(4) The decision of the City Council as to the appeal shall be a
final decision.
(5) A party aggrieved by the appeal decision may seek judicial
review in the District Court of the Third Judicial District within
twenty-eight (28) days of the issuance of the appeal decision by the
City Council.
Caldwell City Code § 13-0 1-09 (emphasis added).
In short, the Caldwell City Code provides a procedure by which any party aggrieved by
any decision of the City Engineer with respect to the application of storm drainage standards

(i.e., the Manual) may appeal that decision to the City Council, which appeal is initiated by the
filing of a notice of appeal with the City Clerk.
Under the plain language of Caldwell City Code § 13-01-09, PID had ten (10) days
following the decision by the City Engineer to approve the contested outfalls within which to
appeal that approval by way of a written notice of appeal to the Caldwell City Clerk. No such
notice of appeal, with respect to any outfall, has ever been filed by PID. Therefore, PID's claim
for removal of outfalls A-15, A-17, and B-1 fails.
With respect to Outfalls A-15 and A-17, which were constructed by the developers of
Montecito Park Subdivision No.1, PID had knowledge and notice that said storm drainage
facilities would be installed as early as February 17,2004. On that date, PID's engineering firm,
Earl, Mason & Stanfield, Inc. ("Mason & Stanfield"), wrote a letter to Jeff Scott, Superintendent
of PID, indicating that "[a]fter reviewing the revised improvement plans for [Montecito Park No.
1], it appears the design engineer has adequately addressed the concerns outlined in our redline
comments." See Ex. N to Randolph Aff. (attaching COC079127). Near the top of the letter,
adjacent to the words "Re: Montecito Park Subdivision No.1" are the words "Plan Acceptance."
Id. Said plans contained a depiction of Outfalls A-15 and A-17. See Ex. 0 to Randolph Aff.
(attaching COC_OSOOI129 through COC_OSOOI159).
MEMORANDUM IN SUPPORT OF CITY OF CALDWELL'S SECOND MOTION FOR
SUMMARY JUDGMENT-43

903

...

f)

•

Furthermore, PID's engineering firm, Mason Stansfield, was working both sides of the
Montecito Park project. Mason Stansfield served as the "design engineer" on Monticeto Park on
behalf of client, Hubble Homes, while simultaneously serving as the engineering firm reviewing
the Monticeto Park on behalf ofPID See Ex. 0 to Randolph Aff. As PID's engineering firm,
Mason & Stanfield acted as PID's agent. See Mason Dep. at 54:6-15; Scott Dep. at 293:22294:6 ("acknowledging that Mason is PID's engineer.")
It is well settled law that "notice to the agent is imputed to the principal." See, e.g.,
Kootenai County v. Western Casualty and Surety Co., 113 Idaho 908, 913, 750 P.2d 87, 92

(1988). R. Scott Stanfield, of Mason & Stanfield produced the very documents submitted for
approval by City of Caldwell and Mason & Stanfield, acting on behalf of PID. PID cannot argue
that it had no notice of Outfalls A-15 and A-17 when they were not only designed, but reviewed
and approved for PID by PID's own engineering firm Mason & Stanfield.
Another document, entitled "Storm Drainage Master Calculations for Montecito Park No.
1," the latest revision of which was prepared by Mason & Stanfield on January 22,2004, depicts
data relating to each of the storm drainage facilities included in the subdivision, including
Outfalls A-15 and A-17. See Ex. P to Randolph Aff. (attaching COCI46408). That document
was stamped "approved" by the "City of Caldwell Engineering Department" on January 26,

2004. Id.
On October 29,2004, after approval of the construction plans by the City Engineer,
Stanfield of Mason & Stanfield executed the Engineer'S Certificate for Montecito Park No.1, in
which he certified that among other things, "construction practices and materials observed during
inspection were in compliance with the approved plans and specifications," and that
"construction was performed substantially to the lines and grades shown on the approved plans
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or as approved by the City Engineer." See Ex. Q to Randolph Aff. (attaching COC087754)
(emphasis added).
As early as February 17,2004, Mason & Stanfield knew of the approval of outfalls A-IS
and A-17 by the Caldwell Engineering Department. Such notice imputed to PID as a matter of
established agency law. See, e.g., Kootenai County, 113 Idaho at 913, 750 P.2d at 92. PID had
ten (10) days following the decision by the City Engineer to file an appeal of the decision with
the Caldwell City Clerk. Caldwell City Code § 13-01-09. PID never filed any appeal of the City
Engineer's decision, but seeks to collaterally challenge the decision in this proceeding. Such an
attack is foreclosed by PID's failure to exhaust its administrative remedies.
With respect to Outfall B-1, PID was likewise at least aware of the decision to allow for
said outfall and never attempted to avail itself of the administrative remedies available to it under
Caldwell City Code § 13-01-09. PID was aware of Outfall B-1 at least as early as January 23,

2008 and likely much earlier. Scott Dep. at 53:10-58:4. On that date, William J. Mason, of
Mason & Stanfield, Inc., wrote a letter to the district informing the district that in connection
with the Caldwell Steelman Pipeline Relocation - Road Improvement Plan, "the project is
proposing storm water discharge into the "B" Drain, reminding the district that "[s]aid discharge
violates the Pioneer Irrigation District Board decision not allowing storm water discharges into
District owned or maintained facilities." See Ex. R to Randolph Aff. (attaching MSOI1383). No
written appeal of the City Engineer's decision was ever filed.
Accordingly, PID is precluded from seeking ajudicial remedy that would have otherwise
been available to it had it exhausted available administrative remedies. Summary judgment
should issue in favor of the City on PID's requests for injunctive relief with respect to Outfalls
A-IS, A-I7, and B-1.
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IV.

CONCLUSION

The Manual is a valid exercise of Caldwell's police power and is not in conflict with any
state law including Idaho Code § 42-1209. PID has at most prescriptive rights to its claimed
facilities. Prescriptive rights are not exclusive under Idaho law, which is fatal to PID's trespass
claim. PID has no evidence to support its claim for nuisance. Likewise, PID's claim for removal
of the identified outfalls pursuant to Idaho Code § 42-1209 is unsupported by any evidence. PID
cannot prevail on its request for permanent injunction because PID has no evidence of injury, the
balance of hardships tips sharply in Caldwell's favor, and the public interest would be disserved
if the outfalls were removed. Finally, PID's claim to remove three of the five outfalls fails based
on PID's failure to exhaust administrative remedies.
DATED this Z.P'day of July, 2009.
HOLLAND & HART LLP

BY-=~~~~r-

____~_________________

Scott E. Ran olph, for the firm
Attorneys for efendant City of Caldwell
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